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IN THIS ISSUE 


Two articles in this issue take opposite views on the regulation of internal 
union affairs. Sar A. Levitan, who is with the Congressional Legislative Refer- 
ence Service, says that regulation is needed. But Henry Mayer, an attorney for 
the telephone unions, states that outside regulation is meddling. 


The article beginning at page 100 is the result of a study, the purpose of 
which was to learn just what employers do and must do to counteract union 
pressures. The policies adopted by this group of employers have been designated 
as successful human relations defenses. The crucial contest, says the author, is 


that between union and management at the ballot box. 


Compulsory conciliation has a place in the Canadian labor-management rela- 
tionship, and that place is an important one—as brought out by the historical 
survey at page 110. There is certain value to this article for those who advocate 


a similar device for United States labor-management relations. 
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Economy 





Cost of Living 


Index, 1947-49 100 


DOWN. According to the United States Department 
of Labor’s index of consumer prices, food prices were 
lower between November and December, 1958. Lower 
prices on food, transportation, apparel, recreation and 
personal care brought about a decline of 0.2 per cent 
in the CPI for December, 1958. This index figure for 
December is 123.7 per cent of the 1947-1949 average. 
Certain cost-of-living increases under escalation clauses 
will not go into effect because of the decline and the 
fact that the December index showed no change from 
that of three or six months ago. About 700,000 workers 
in the electrical equipment, aircraft and trucking indus- 
tries will not receive an adjustment. 
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industrial UP. Industrial production rose in December to 142 
1947-1949 = 100) on the Federal Reserve index of in- 
Production aug = 
dustrial production. 

This is quite a recovery from December, 1957, 
when that index stood at 135. It fell even lower during 
the first five months of 1958. For the year 1958, indus- 
trial production averaged 134 on this index; this does 
not compare favorably with the 143 average registered 
in 1957 (these figures are stated in percentage of 1947- 
1949). 

Consumer UP. Consumer credit outstanding increased $300 mil- 


Credit 


lion in November. About $100 million of this increase 
is attributed to automobile paper, and there was a 
substantial increase in noninstallment credit outstanding. 
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Labor DOWN. Employment declined slightly in December, 
Force raising the number of unemployed to 4.1 million, or 
6 per cent of the civilian labor force. The civilian labor 
force increased 311,000 from December, 1957, but non- 
agricultural employment increased less than a third of 
this figure. 

The factory layoff rate remained virtually steady 
in November. Both hiring and quit rates declined sea- 
sonally—hirings from 34 to 27 per thousand and quits 
from 11 to 8 per thousand. 
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UP. Average weekly earnings in manufacturing rose 
> » a ? 
Wages and to $88.04 in December. This reflects a substantial rise 


over December, 1957. Average hourly earnings of 
Hours production workers in manufacturing industries in- 
creased to $2.19 in December so that both hourly 
earnings and average weekly earnings increased sub- 
stantially in spite of the recent “recession.” 

Increases in wage rates were negotiated or put 
into effect for about 85 per cent of employees covered 
by major collective bargaining contracts. This means 
that approximately 6.8 million workers received in- 
creases last year. Of these, 3.5 million workers ob 
tained increases as a result of settlements concluded 
during the year. The remaining 3.3 million received 
increases under deferred and/or cost-of-living adjust- 
ments. The most common average rate increase nego- 
tiated was eight cents an hour; but when cost-of-living 
adjustments are added, this average advances to 13 
cents an hour. 


Stock UP. The stock market is still maintaining a high 
Pri point on all indexes. According to the Securities and 
rices : ; =, : 
Exchange Index of weekly closing prices of common 
stocks on the New York Stock Exchange, the range 
was from 299.0 for the week of January 10 to a high 
of 397.7 for the week of December 206. 
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Personal 
Income 


Billion Dollars 


DOWN. The decrease in total personal income is 
slight; but wage and salaries disbursements and other 
labor income rose in December slightly above Novem- 
ber figures. Total personal income is $359.3 billion 
and labor income is $252.2 billion at seasonally ad- 
justed annual rates. Saving as a per cent of disposa- 
ble income was at the rate of 7.2 in the third quarter 


of 1958. 


Billion Dollors 
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1955 1956 


Construction 


Strikes 


1957 1958 1955 1956 1957 


UP. Expenditures for new construction, both public 
and private, continued to increase for the seventh 
month. Total new construction for December, 1958, 


was valued at $53.7 billion (seasonally adjusted annual 
rate), and the 1957 figure was $50.1 billion. 


UP. Strikes in 1958 involved more workers and re- 
sulted in more man-days of idleness than they did in 
1957. There were 3,400 strikes begun in 1958, directly 
affecting over 2.2 million workers and resulting in 
about 23.5 million man-days of idleness. The major 
strikes involving over 10,000 workers during 1958 were 
these: dress manufacturing industry and Ladies’ Garment 
Workers’ Union (March); West Coast trucking indus- 
try and Teamsters (August-September) ; Ford Motor 
Company and Auto Workers (September); General 
Motors Corporation and Auto Workers (October) ; 
Pittsburgh Plate Glass Company and Libby-Owens- 
Ford Glass Company and Glass and Ceramic Workers 
(October-December); Chrysler Corporation (office) 
and Auto Workers (November); International Har- 
vester Corporation and Auto Workers (November- 
December); Trans World Airlines and Machinists 
(November-December); Eastern Air Lines and Ma- 
chinists and Flight Engineers (November-December) ; 
and New York City newspapers and Deliverers Union 
(December). 
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Decisions of Courts and 
Administrative Agencies 








The Board reverses itself.— At page 6 of our January issue. 
we reported the Board action in Wm. Wolf Bakery, Inc., a deci 
sion which held that an existing contract is not a bar to a repre 
sentation election if its checkoff clause does not explicitly state 
the period for which checkoff authorizations are irrevocable and 
if it includes checkoff of “monies other than dues.” The Board 
reversed this earlier finding in order that its interpretation of the 
term “membership dues,” as used in Section 302 of the LMRA, 
would conform with that of the Department of Justice, which has 
the responsibility of enforcing the checkofi requirements of that 
act. The reversal was a result of numerous protests that the 
earlier decision was in conflict with the interpretation of the 
Justice Department. If the earlier decision had been permitted 
to stand, it would invalidate virtually every collective bargaining 


agreement in the country for contract-bar purposes. 


United States Supreme Court.—<A state court’s ban on organ 
izational picketing and a federal court’s limitation on coverage 
of the Fair Labor Standards Act were reversed in two United 
States Supreme Court decisions. In another decision, the High 
Court held that state antitrust laws may not be applied to bat 
enforcement of union contracts, and the Court declined to review 


racial and racketeering cases. 


Organizational picketing of resort hotels.—Vicketing of resort 
hotels to organize their employees could not be enjoined by 
state courts where interstate commerce was affected and where 
there was no evidence of violence sufficient to justify the exercise 
of state police power, the Supreme Court ruled, contrary to the 
Florida Supreme Court, in Hotel Employees, Local 255 v. Sax 


Enterprises, 36 LABor Cases § 65,145. 
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“In none of the twelve cases did the Florida trial courts 
make any finding of violence, and in some an affirmative finding 


of no violence was made,” the Court observed. 


The FLSA covers architectural-and-engineering-consultants per- 
sonnel.—Employees of an architectural-and-consulting-engineer- 
ing firm who prepare plans, drawings and specifications for 
projects involving the repair, extension or relocation of existing 
instrumentalities or facilities of commerce, such as air bases, 
roads, turnpikes, bus terminals, and radio and television installa- 
tions are engaged in commerce within the meaning of the Fair 
Labor Standards Act. The Supreme Court laid down this rule 
in Mitchell v. Lublin, McGaughy & Associates, 36 LABOR CASES 
65,149. The federal appellate court in Richmond was reversed. 
It made no difference that some of the projects involved govern- 
ment contracts or instrumentalities of war, the Court said. 


Taft-Hartley union contracts are not subject to state antitrust 
laws.—State antitrust laws may not be applied to bar enforcement 
of union contracts which have been negotiated and executed un- 
der the mandatory bargaining provisions of the National Labor 
Relations Act. In negotiating such agreements through their 
union representative, employees are satisfying their bargaining 
obligations and are engaged in protected activities, according to 
a five-to-one decision of the United States Supreme Court in 
Teamsters, Local 24 v. Oliver, 36 LABor Cases § 65,161. 


A contract between interstate motor carriers and a union 
representing truck drivers set minimum rates at which the car- 
riers could lease motor freight equipment from employee owner- 
drivers and required separate payment to such owner-drivers of 
an amount representing the contract’s wage scale for the time 
spent driving. An Ohio court enjoined application of these terms 
of the contract on the ground that state antitrust laws were being 
violated. According to the High Court, the contracting parties 
were carrying out their obligations under federal labor laws when 
they negotiated and signed the agreement. Since the union’s 
indicated purpose in including lease arrangement restrictions in 
the contract was to protect the wages and job opportunities of 
nonowner drivers, the restrictions were clearly a subject of man- 
datory bargaining. 

To have allowed the application of state antitrust laws in 
such a situation would have frustrated the contracting parties’ 
solution of a labor problem which the Congress required them to 
negotiate in good faith, the Court majority concluded. 


Review has been denied in racial and racketeering cases —The 
Supreme Court refused to review the following two rulings: A 
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racial minority seeking damages for alleged discrimination under 
a union contract must prove actual damages sustained by in- 
dividual employees (Syres v. Oil Workers, Local 23, 35 LaApor 
Cases { 71,700 (CA-5)). Conviction for perjury in a racketeering 
investigation was not unfair merely because of a certain state- 
ment by the prosecutor where the judge immediately informed 
the jury that the statement concerned no issue in the case (U. S. 
v. Courtney, 35 Lapor Cases § 71,778 (CA-2)). 


A union cannot force members to sign a dues checkoff au- 
thorization.—In the American Screw Company case, 122 NLRB, 
No. 74, an employee refused to sign a new checkoff authorization card 
because the union had raised his monthly dues from $3 to $5. 
The union warned him that it would make it hard for him and 
others who refused to sign the authorization ; for instance, these em- 
ployees would be required to pay their dues in person at the 
union’s international office, which was located about 50 miles 
from their place of employment. The union told the employer 
to fire the complainant, which it did. The Board held that the 
union sought to force the employee to execute the checkoft 
authorization and, by requesting his discharge, the union sought 
to penalize the employee for exercising his right under the law 
not to sign. The union’s action also caused the employer to 
discriminate against the employee, since it had reasonable 
grounds for believing that the employee’s union membership 
had been terminated for reasons other than nonpayment of dues. 


Union unlawfully forces ouster of secondary employer's non- 


union help.—A union persuaded a roofing contractor to terminate 


his agreement with a nonunion subcontractor for the purpose of 
ousting the latter’s nonunion help. Although the direct induce 
ment of the contractor did not violate the secondary boycott provi- 
sions of the Taft-Hartley Act, it did violate the provision which 
makes it unlawful for a union to cause an employer to discriminate 
against his employees. 

The Board majority, relying on its decision in Associated 
Genera! Contractors of America, Northern California Chapter, 119 
NLRB, No. 133, said: 

“Here, as in the Northern California case, however, the basic 
question arises from the prohibition of Section 8(a)(3) against 
discrimination by an employer, not limited to his own employees, 
to encourage or discourage union membership. The facts show 
that Wand by its termination of the Putnam subcontract had as 
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its objective, not the cessation of business for valid economic 
considerations, as suggested by our dissenting colleague, but the 
discrimination against Putnam’s employees because of their 
nonmembership in the Union.’—Local 911, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Wand Corporation), 122 NLRB, No. 39. 


Do union members have a right to union financial reports? 
-The question of whether union members have a right to require 
their union to furnish them with reports on the union's finances 
was answered somewhat in the affirmative by the federal appellate 
court in Denver. A claim by members that they were denied a 
right given them by the Taft-Hartley Act was at least ground 
for assertion of jurisdiction by a federal district court. 
“28 U.S. C. A. § 1337 reads: . . . “The district courts shall 
have original jurisdiction of any civil action or proceeding arising 
under any Act of Congress regulating commerce or protecting 


trade and commerce against restraints and monopolies.’ ”’ 


The court said: 

“If the right asserted with respect to the audit and financial 
report is a right given to the plaintiffs and other members of 
Lodge No. 83, either expressly or impliedly by the Labor Manage- 
ment Relations Act of 1947, then the case is one arising under 
a law regulating commerce, over which the Federal courts are 
given jurisdiction by virtue of § 1337. 

“Here, the plaintiffs assert and seek the enforcement of a 
right which they claim is given to them by §§ 9(f) and (g) 
of the Labor Management Relations Act of 1947, which is a 
statute regulating commerce, and the defendants deny that right 
to the plaintiffs. No administrative remedy is available to plain- 
tiffs. The statute is mandatory in form. Accordingly, we con- 
clude that the court had jurisdiction under § 1337 . . . over 
the claim asserted by the plaintiffs with respect to the financial 
report required by §§9(f) and (g) . . . . The judgment is 
reversed and the cause remanded for further proceedings in 
accordance with the views herein expressed.”—Adams v. Boiler- 
makers, 36 LABor CAses § 65,126. 


Railway Union Shop Contracts shop contracts were used to further ideo- 


logical and political views with which the 


Unconstitutional in Georgia 


Because union dues and assessments col- enjoined from enforcing the membership 


union members disagreed, the unions were 


lected from railway employees under union and dues provisions of the contracts and 
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were ordered to return to the complaining 
employees all dues and fees collected from 
them. 

The court said: 

“The above-styled cause, by agreement of 
all parties, having come on regularly to be 
tried by this Court without a jury, Novem- 
ber 10 to 13, and November 20, 1958. The 
Court, after receiving evidence and hearing 
oral argument and considering the entire 
record finds and concludes that: 


“(1) The Court has jurisdiction of all 
parties and of the causes of action asserted 
by the plaintiffs. This is a class action in 
which the plaintiffs represent herein all non- 
operating employees of the railroad defend- 
ants affected by, and opposed to, the 
hereinafter referred to 
ments, who also are opposed to the collec- 
tion and use of dues, fees and 
assessments for support of ideological and 


union shop agree- 


periodic 


political doctrines and candidates and legis- 
lative programs or for other purposes other 
than the negotiation, maintenance and ad- 
ministration of agreements concerning rates 
of pay, rules and working conditions, or 
wages, hours, terms or other 
.of employment or the handling of disputes 
relating to the above. The individual de- 
fendants and labor organization defendants 
members of said labor 


conditions 


represent all the 
organization defendants. 


“(2) Effective April 15, 1953, the labor 
organization defendants, without authority 
from the employees represented by them 
but relying upon such authority as might 
be implied from the Railway Labor Act, and 
without affording 
portunity to express 
spect thereto, entered into union shop agree- 

defendants, The 
provide, in part, 
employees of the 


said employees any op 
themselves with re 
with the railroad 
union shop 
that all non-operating 
railroad defendants, including plaintiffs and 
those represented by plaintiffs, must ‘as a 
condition of their continued employment 
subject to such agreements, become mem 
bers of the organization party to this agree- 
ment representing their craft or class (the 
labor organization defendants herein) within 
sixty (60) calendar days of the date they 
first perform compensated service as such 


ments 
agreements 


employees after the effective date of this 


agreement, and thereafter shall maintain 
membership in such organizations’ and that 
‘Nothing in this agreement shall require an 
employe to become or to remain a mem- 
ber of the organization if such membership 


is not available to such employe upon the 
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same terms and conditions as are generally 
applicable to any other member, or if the 
membership of such employe is denied or 
terminated for any other than the 
failure of the employe to tender the periodic 
dues, initiation fees, and assessments (not 
including fines and penalties) uniformly 
required as a condition of acquiring or re- 
taining membership.’ 


reason 


“(3) Said union shop agreements are be- 


ing enforced by the labor organization 
defendants and the railroad defendants with 
respect to plaintiffs and the class they rep- 
resent, except as to three of the named 
plaintiffs herein who have filed bonds, put 

suant to order of this Court suspending the 
effectiveness of the agreements pending the 
determination of this litigation, and as t 

them the union shop agreements would be 


enforced but for the posting of such bonds 


“(4) Pursuant to the said union shop 
agreements, and, 
paragraph (3) above, each of the plaintiff 


repre 


except as indicated in 


and each member of the class they 


sent has 
injunction 
will be compelled to pay initiation fees, re 


being, and, unless the 


by them is 


been, is 
requested granted, 
instatement fees and periodic dues in sub 
stantial organizatior 
defendant representing his or her craft 

trade as a condition of employment or cor 


amounts to the labor 


tinued employment, and to become or ré 
main a member of 
defendant. 


said labor organizatio1 


“(5) The funds so exacted from plaintiffs 


and the class they represent by the labor 


union defendants have been, and are being, 
used in substantial amounts by the latte: 
f candi 


V ice 


and tor the 


to support the political campaigns 
dates for the offices of President and 
President of the United States, 
Senate and House of 
the United States, opposed by plaintiffs and 
support 


; 


Representatives of 


the class they represent, and also to 
financial contribu 
expenditures the political 
State 


opposed by plaintiffs and the 


by direct and indirect 


tions and cam 


paigns ol candidates for and local 
public offices, 
class they represent. The said funds are 
both by 
defendants 
labor union 


concert 


so used each of the labor unior 


separately and by all of the 


defendants collectively and in 
other 


with 
this 


among themselves and 
action 


commit 


organizations not parties to 


associations, le agues, oO 


that 


through 


tees formed for purpose 


“(6) Those funds have been and are bs 
ing used in substantial amounts to propagate 


political and economic doctrines, concepts 
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The terms of agreements reached 
between labor and management in 
wage and related matters will have 
a critical bearing on our success in 
attaining a high level of economic 
growth with stable prices. It is 
not the function of Government in 
our society to establish the terms 
of these contracts . . . .— From 


the Economic Report of the Presi- 
dent, submitted January 20, 1959. 





and ideologies and to promote legislative 
programs opposed by plaintiffs and the 
class they represent. Those funds have also 
been and are being used in substantial 
amounts to impose upon plaintiffs and the 
class they represent, as well as upon the 
general public, conformity to those doc- 
ideologies and programs. 


trines, concepts, 


“(7) The exaction of moneys from plain- 
tiffs and the class they represent for the 
purposes and activities described above is 
not reasonably necessary to collective bar- 
gaining or to maintaining the existence 
and position of said union defendants as 
effective bargaining agents or to inform 
the employees whom said defendants repre- 
sent of developments of mutual interest. 
“(8) The exaction of said money from 
plaintiffs and the class they represent, in 
the fashion set forth above by the labor 
union defendants, is pursuant to the union 
shop agreements and in accordance with 
the terms and conditions of those agreements. 


“Said union shop agreements were nego- 
tiated and entered into and are maintained, 
administered and enforced by the labor 
union defendants and the railroad defend- 
ants pursuant to the provisions of the Rail- 
way Labor Act (45 U. S. C. Sect. 151 et 
seq.) and particularly Section 2 (First), 
(Second), (Third), (Fourth), (Seventh) 
and (Eleventh), 5, 6 and 10 thereof. 

“Said union shop agreements are permitted 
by Section 2 (eleventh) of the Railway 
Labor Act (45 U. S. C. 152) ‘notwithstand- 
ing any other provision of this Act, or of 
any other statute or law of the United 
States, or territory thereof, or of any State’. 


“Said exaction and use of money and said 
union shop agreements and their enforce- 
ment are contrary to the Constitution, the 
law and public policy of this State, and are 
contrary to the statutes or laws of other 
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states in which the defendant railroads op- 
erate. Said exaction and use of money, said 
union shop agreements and Section 2 
(eleventh) of the Railway Labor Act and 
their enforcement violate the United States 
Constitution which in the First, Fifth, Ninth 
and Tenth Amendments thereto guarantees 
to individuals protection from such un- 
warranted invasion of their personal and 
property rights, (including freedom of associa- 
tion, freedom of thought, freedom of speech, 
freedom of, press, freedom to work and 
their political freedom and rights) under 
the cloak of federal authority. 


“(9) Unless enjoined, defendants will con- 
tinue the complained-of acts above men- 
tioned, the union shop agreements having 
no termination date, and the injury to plain- 
tiffs will be irreparable. 

“(10) The labor union defendants, by their 
commingling of funds used for collective 
bargaining purposes and activities and those 
used for the complained of purposes and 
activities set forth above have made it im- 
possible to segregate the amount of dues 
collected from plaintiffs and the class they 
represent which are and will be used for 
collective bargaining purposes from those 
which are and will be used for the com- 
plained of purposes and activities set forth 


above. 


“In response to the prayers of the plain- 
tiffs and of the railroad defendants for 
declaratory judgment, I find and declare 
Section Two (Eleventh) of the said Rail- 
way Labor Act to be unconstitutional to 
the extent that it permits, or is applied to 
permit, the exaction of funds from plain- 
tiffs and the class they represent for the 
complained of purposes and activities set 
forth above, and I hereby declare the union 
shop agreements, copies of which are at- 
tached to the petition, to be null, void, and 
of no effect as between the parties, and that 
the above-described enforcement of 
union shop agreements is illegal in that it 
deprives plaintiffs, and the class they repre- 
sent, of the above-mentioned personal rights 
guaranteed by the Constitution of the United 
States and the laws and policy of this State 
and other States as set forth 
further find and declare that plaintiffs are 
entitled to the return of all periodic dues, 
fees and assessments which they have been 
compelled to pay the labor union defendants 
under the terms of the union shop agree- 
ments.”—Looper v. Georgia Southern & Flor 
ida Railway Company, 36 Lasor Cases 
{ 65,133. 
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A Federal Assist to Guarantee 
the Rights of Union Members 


By SAR A. LEVITAN 


Do internal union affairs need regulating? Mr. Levitan espouses the view 
that unions do need government regulation of their internal affairs, be- 
cause the law guarantees union security; consequently, it must protect 


the rights of workers who join unions. 


Equate this article with the one 


beginning at page 87; it holds that government regulation is meddling. 


Committee disclosures 
on the need of 


internal union 


TINHE McClellan 
I have 


focused attention 
government regulation of 
affairs. The controversy over the problem 
was one of the major before the 
Eighty-fifth Congress and in the November, 
Congress had 


issues 


1958 Congressional elections. 
faced this issue in 1947, when it debated the 
National Labor Relations 


revision of the 
regulation of internal 


Act. But then the 
union affairs was part of the more perva- 
sive problem—the role of the federal gov- 
ernment in labor-management relations. 


Taft-Hartley Provisions 


In drafting the Labor Management Re- 
lations Act of 1947, Congress rejected the 
attitude of treating unions as 
associations internal ad- 


traditional 
voluntary 
ministration is outside the scope of legisla- 
tive interference. Senator Robert A. Taft 
held that the continuance of union security 
upon Con- 


whose 


provisions made it incumbent 


gress to guarantee the rights of workers in 
relation to their unions. The choice before 
Congress, according to Taft, was between 
legislating an open shop or an open union. 
193 Congressional Record 4318 (1947). 

2 Senate Committee on Labor and Public Wel- 
fare, Federal Labor Relations Act of 1947 


Rights of Union Members 


(Washington, D. C 


Taft favored the latter alternative, and 


Congress accepted his proposal.’ 


Dues and fees.—In line with Taft’s ap 
proach, the Labor Management 
Act specifically guarantees the rights of a 


own 


Relations 
labor organization “to prescribe its 
rules with respect to the acquisition or re 
tention of membership” (Section &(b)(1) 
(A)). But, within this framework, the act 
sets forth certain limitations and restrictions 
upon umon ned to protect 
the rights of individual workers from union 
Expressing the beliet 
individual work 


activities desig 


coercion or restraint 
“that the freedom of the 
man should be protected from duress by the 
duress by the em- 
right of 


from 
qualified the 
eligibility for member 
ship where a union The 
torce an employer to dis- 
“ground 


union as well as 


ployer,” ? Congress 
unions to determine 
shop is in effect 
union may not 
criminate against at employee on any 
other than his failure to tender the periodic 
dues and the initiation fees uniformly re 
quired as a condition of acquiring or retain- 
(Section &(b)(2)). In 
NLRB has im- 
what 


tees. 


ing membership” 
administering the act, the 
interpretation as to 
initiation 


posed a strict 


constitutes union dues and 


United States Government 
Printing Office, 1947), p. 50 (S. Rept. 105, 80th 
Cong., Ist Sess., Pt. 1) 
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The Board has held that dues do not in- 
clude assessments* or fines. The NLRB 
has held that initiation fees and dues must 
be charged to all members alike, but that 
a union may make distinctions based upon 
an employee's classification and earnings.” 

The act also prohibits unions from charg- 
ing excessive or discriminatory initiation 
fees or dues (Section 8(b)(5)). By paying 
his initiation fee and dues, an employee ful- 
fills his obligations to a union under Section 
8(a)(3), which prohibits discrimination by 
an employer against an employee for non- 
membership in a union when a union shop 
is in effect. The union may not demand 
an employee’s attendance at even a single 
meeting to take the oath of membership.° 
This decision has been affirmed by the 
Seventh Circuit Court of Appeals and the 
Supreme Court.’ Thirty per cent of the 
employees in a collective bargaining unit 
may at any time request a decertification 
election of a collective bargaining repre- 
sentative (Section 9(e)(1)). The act also 
permits an individual employee to handle 
his grievances directly with management. 
as long as the settlement of the grievances 
is consistent with the collective bargaining 
agreement. In this provision—Section 9(a) 
—the Taft-Hartley Act follows the Wagner 
Act.* 


Filing requirements.—Before a union be- 
comes eligible for NLRB services, a local 
union and the national or international or- 
ganization with which it is affiliated must 
comply with the following two requirements : 

(1) The union must file with the United 
States Secretary of Labor detailed state- 
ments showing the names of its officers, 
procedures by which they were elected, and 
the compensation of the principal officers; 


the minimum and maximum initiation fees 
and dues; and a detailed financial statement 
of union receipts and disbursements. These 
reports must be filed annually, and all the 
members of the union must be furnished 
copies of the financial statement (Section 
9(f) and (g)). 

(2) Each officer of the union and of the 
parent body must file annually an affidavit 
declaring that he is not a member of the 
Communist party and that he does not be- 
lieve in and is not a member or supporter 
of an organization that believes in or teaches 
the overthrow of the United States Gov- 
ernment, by force or any illegal methods 
(Section 9(h)). 

Financial reporting.—The justification for 
requiring unions wishing to invoke the 
processes of the National Labor Relations 
Soard to register and file financial reports 
was stated by the late Senator Robert A. 
Taft: 

“No man may longer conduct a union as 
his private concern and conceal from his 
members the salary he receives or the meth- 
ods by which he disposes of their funds.” * 

Opponents of the financial reporting pro- 
visions argued that there was no proof that 
the legislation was necessary and that the 
regulation of internal affairs of unions and 
the requirements for filing would discourage 
unions from resorting to the NLRB for 
relief: 

“The effect of these provisions is to en- 
courage resort to self-help by unions instead 
of encouraging them to resort to the pro- 
cedures provided by the act. This is the 
inevitable result of erecting these additional 
obstacles to securing the relief the act is 
designed to provide.” ” 

3ased on the legislative history of the 
provisions relating to financial reporting, 
the United States Department of Labor has 
kept the financial reports confidential. Only 
members of the Congressional committees 
and the National Labor Relations Board 
have access to the files, in addition to in- 
dividual union members who may inspect 
the reports of their own unions. 





3 International Harvester Company (Foundry 
Division, Louisville Works), 95 NLRB 730 
(1951). 

4 Pen and Pencil Workers Union, AFL, Local 
19593, 91 NLRB 883 (1950). 

* Electric Auto-Lite Company, 92 NLRB 1073 
(1950). 

®Union Starch and Refining Company, 87 
NLRB 779 (1949). 

719 LABOR CASES { 66,152, 186 F. 2d 1008 
(1951). The Supreme Court denied certiorari 
(342 U. S. 815 (1951)). For a different interpre- 
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About a third of the 72,000 labor organi- 
zations in the nation currently file financial 
reports under the Taft-Hartley Act, and 
altogether about 41,000 organizations have 
filed at least one report since 1947, Many 
of the local or national unions that have 
refrained from filing reports do not have 
any cause to resort to the NLRB. This 
applies particularly to government employees’ 
unions. In addition, the United Mine Work- 
ers and the Typographical Union have 
chosen to resort to self-help rather than 
seek the assistance of the NLRB. 

In 1957 the Department of Labor re- 
vised the financial forms that unions are 
required to file in compliance with Section 
9(f) and (g). The new forms require more 
detailed information and apparently were 
designed as a result of the McClellan Com- 
mittee disclosures. 


Union spokesmen have asserted that the 
filing requirements, as required by the re- 
cent revisions, impose an undue and largely 
unnecessary burden. The problém is par- 
ticularly apparent in the smaller 
locals with no officials technically compet- 
ent to supply information requested in the 
forms. Consequently, they are forced to 
spend part of their funds for specialized aid. 

Financial reporting by business to the 
Securities and Exchange Commission is 
required of corporations with an investment 
of $300,000 or more, while all unions desir- 
ing to use the services of the NLRB, re- 
gardless of size, must file reports. Union 
spokesmen have also taken exception to the 
financial reporting requirements on the 
ground that the information which the De- 
partment of Labor requires of unions is 
more detailed than that which the Securi- 
ties and Exchange Commission requires of 
business. Unions must file details on pay- 
ments to all officers, employees and agents 
receiving $5,000 a year or more; the com- 
parable figure for corporations is $30,000, 
and the requirement applies only to direc- 
tors and the top three officers. The unions 


case of 


must also itemize allowances, gifts and non- 
cash payments made to officers or employees, 
while the Securities and Exchange Commis- 
not require such detail from 


sion does 


corporations, 


Only time will tell whether in the future 
the new detailed financial reports required 
of unions that use the services of the NLRB 
will eliminate or reduce the misappropria- 





1 International Association of Machinists, The 
Truth About the Taft-Hartley Act (Washington, 
D. C., 1948), p. 23. 
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tion or misuse of union funds, such as has 
been disclosed by the McClellan Committee. 
The fact is that the Teamsters, Engineers, 
Bakers, and United Textile Workers (for- 
merly AFL) did comply with the earlier 
Taft-Hartley reporting requirements, but this 
did not prevent the misuse of union funds. 


Non-Communist affidavits.—The intent of 
Section 9(h) was to aid members in Com- 
munist-dominated unions to clean their or 
ganizations of Communist leaders and to 
eliminate political strikes. Opponents ot 
the measure felt that it offered a gratuitous 
insult to American labor leaders to compel 
them to sign affidavits which impugn their 
loyalty and that the filing of affidavits would 
not achieve the objective of driving Com- 
munists (or pro-Communists) out of union 
office. 

In the application of the provision, the 
NLRB took the position that a union ful- 
fills the non-Communist affidavit require- 
ment when all the officers of the union sign 
the form even if there is cause to question 
the veracity of signatories. Fraud- 
ulent cases are handled by the Department 


some 


of Justice. 
non-Communist 
Cer- 


The effectiveness of the 
affidavit has been open to 
tainly, Communist influence in unions has 
been appreciably weakened passage 
of Taft-Hartley. But it is doubtful whether 
Section 9(h) has materially contributed to 
this development. Possibly, in a number of 
Communist union had 
their positions, but in some 


question. 


since the 


cases, leaders have 
to relinquish 
instances, it has been claimed, they con 
while other mem 
However, the 


could 


to dominate unions 
“fronted” for them.” 
fact that known Communist 
not continue in a position of leadership in 
unions must have helped other unions take 
over locals from Communist-dominated or- 
But most of the ten Communist 
dominated unions that the CIO expelled 
in 1949 and 1950 had filed non-Communist 
affidavits. It is doubtful, therefore, whether 
Section 9(h) has been instrumental in help- 
themselves of Communist 


tinued 
bers 
leaders 


ganizations. 


ing unions rid 
domination where such leadership had suc- 
ceeded in infiltrating American unions. 


The motivation to comply with the re- 
quirement to file financial reports and non- 
Communist affidavits is likely to be lessened 
as a result of Supreme Court decisions in 
this Most 


area, significant is the case in 
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which the NLRB found that an employer 
had illegally supported an affiliate of the 
United Mine Workers and opposed a Team- 
sters local in a contest between the two 
unions to organize the employees of his 
company. The Board ordered the company 
to withdraw recognition of District 50, 
United Mine Workers local, until the union 
was formally certified as the bargaining 
representative for the employees. 

The union continued its noncompliance, 
and filed suit against the NLRB ruling 
contending that, despite the union’s non- 
compliance, the Board had exceeded its 
authority by restraining District 50 from 
representing employees who desired to be 
represented by the Mine Workers. The 
Supreme Court unanimously held that the 
NLRB cannot prevent an employer from 
recognizing a properly elected union al- 
though its officers refuse to comply with 
Section 9(f)-(h) of the Taft-Hartley Act. 
The Board, according to the Court, does 
not have the authority to insist upon a cer- 
tification, and thereby deny the employees 
the right to select, by an election held under 
proper safeguards, the noncomplying union 
as their representative.” 


Political contributions.—Finally, the Taft- 
Hartley Act regulates the internal affairs 
of unions by curbing their political activities. 
Section 304 of the act prohibits unions from 
making contributions or expenditures in 
connection with federal elections, political 
conventions or party caucuses. This pro- 
vision is an expansion of a similar measure 
of the War Labor Disputes Act (Smith- 
Connally Act of 1943), which was due to 
expire in 1947, prohibiting union contribu- 
tions for political purposes. Section 304 
also barred expenditures, in addition to 
contributions. 

During the Senate debate on the bill, 
Senator Taft maintained that the prohibi- 
tion on the use of members’ dues by unions 
for political purposes applied to endorsing 
candidates in union publications, to sponsor- 
ing radio programs, or to supporting political 
candidates in any way.” 

The restrictions upon union financial con- 
tributions for political purposes have been 
justified on the basis that American labor 
has refused to express allegiance to any 
political party, and the expenditures of 


union funds for political purposes is not a 
proper area of union activity. According 
to this view, union contributions for political 
purposes constitute an abridgement of the 
rights of those members who oppose these 
expenditures. 

The CIO challenged the constitutionality 
of Section 304 by endorsing in its weekly 
publications a candidate for Congress in a 
special election shortly after the passage of 
the act. The majority of the United States 
Supreme Court disregarded Senator Taft’s 
explanation of the intent of Congress in en- 
acting Section 304 and ruled that the pro- 
vision did not apply to the endorsement of 
political candidates in a union publication.” 
The Court did not hand down any decision 
on the constitutionality of Section 304. 


Four Justices took strong exception to the 
ruling of the Court, saying that it emascu- 
lated the statute without settling the ques- 
tion of its constitutionality. Justice Rutledge, 
speaking for the four Justices, held that 
Section 304 is unconstitutional: 

“A statute which, in the claimed interest 
of free and honest elections, curtails the 
very freedoms that make possible exercise 
of the franchise by an informed and think- 
ing electorate, and does this by indiscriminate 
blanketing of every expenditure made in 
connection with an election, serving as a 
prior restraint upon expression not in fact 
forbidden as well as upon what is, cannot 
be squared with the First Amendment.” ™ 


Similarly, the challenge of Section 304 by 
the Connecticut Federation of Labor failed 
to result in a decision on the constitutionality 
of the provision. The state federation spon- 
sored political advertisements in a _ local 
newspaper and over the radio. The lower 
court held such action to be in violation of 
Section 304 and found the defendants guilty. 
But the Court of Appeals for the Second 
Circuit reversed the lower court’s decision 
held that the act did not prohibit 
* union expenditures for political 


and 
“trifling’ 
purposes.” 

A third ruling by a federal district court 
further weakened the impact of Section 304 
when it found that union officials paid by 
union funds may spend a major portion of 
their working time in promoting candidates 
for federal office and may use union cars 
to take voters to elections.” 
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In summary, it appears questionable 
whether Section 304 has appreciably pre- 
vented the use of union funds for political 
activities. The courts have chosen to con- 
strue the section rather narrowly and, more- 
over, the Taft-Hartley Act imposes no 
limitations upon educational activities, which 
many unions have interpreted rather broadly. 
The distinction between political education 
and union contributions for political pur- 
poses is rather a hazy one, so, although 
unions cannot contribute to political cam- 
paigns, they conduct educational activities 
which may be of considerable political 
significance. 


McClellan Committee Disclosures 
Since the passage of Taft-Hartley in 1947, 
several Congressional investigations have 
disclosed abuses which have pointed to the 
need of further federal regulation of internal 
union affairs. In the Eighty-first Congress, 
a subcommittee of the House Committee on 


Education and Labor concentrated its in- 
vestigations on violations of basic demo- 
cratic procedures in the United Mine 


Workers Union.” In the Eighty-third and 
Fighty-fourth Congresses, a subcommittee 
of the Senate Committee on Labor and 
Public Welfare disclosed abuses in the 
administration of union health and welfare 
funds. The investigations showed that lead- 
ers of the Laundry Workers, Distillery 
Workers and the Allied Industrial Workers 
(formerly Auto Workers Union, AFL) 
diverted health and welfare funds for 
personal aggrandizement.” Finally, the most 
thorough and publicized Congressional in- 
vestigation into internal union affairs has 
been conducted by the Senate Select Com- 
mittee on Improper Activities in the Labor 
or Management Field (popularly known as 
the McClellan Committee) during 1957 and 
1958. 

The investigations of this committee dis- 
closed that some officials used union funds 
for personal gains or for questionable pur- 
poses without knowledge or consent of the 
members. The financial reports of these 
unions gave no inkling of the 
funds since the expenditures incurred by 
the officials were recorded as part of legiti- 


misuse of 


mate union business or as gifts. Several 
officials made “loans” from union treasuries 
which did not require any formal reporting. 
In some cases, national exercised 
prolonged trusteeships over locals, diverted 
union funds for their personal use and de- 
nied members their democratic rights. 


officers 


Should There Be a Law? 


The disclosures of the McClellan 
mittee have added strength and impetus to 
the demand that “there ought tobe a law” 
to guarantee the democratic rights of union 
members and to protect union funds from 
misappropriation or misuse by union leaders 
The law, this argument runs, having guar- 
teed workers the right to be represented in 
collective “unions of their 
own choosing,” them the 
right to determine that their spokesmen are 


Com- 


bargaining by 
must also assure 


also “of their own choosing.’ 


Legislation is necessary not only to safe- 


guard the rights of union members, but 
also to promote the interests of society, 
which has entrusted unions with special 
rights and immunities in bargaining for 


law, millions of 


Under 


now 


existing 
required to 


workers. 
workers are 
remain union members as a 
employment. According to a United States 
Bureau of Labor Statistics report, two thirds 
of 1,716 contracts studied in 1954, covering 
more than 7.4 million employees, contained 
“Maintenance of union 


become ort 
condition of 


union-shop provisions 
membership” provisions accounted for an 
other 14 per cent of the agreements. In ad- 
dition, about 4 per cent of the agreements 
stipulated some degree of preference in hit 
ing union members. It would appear that 
union security provisions currently apply to 
more than 13 million workers in the United 
States.” 


The National 
estimated that in 
income of American 
approximately $620 
member. The study indicates 
actual amount of money 
lect from members is appreciably 


Public 


been suggested, is justified not only becaus« 


Industrial Conference Board 
1957 the minimum annual 
dues was 
$33.74 per 
that the 


unions col 


unions from 
million, or 


which 
higher 


interest in union activity, it has 
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union membership is required as a condition 
of employment, but also because union ac- 
tivity today affects the lives of the 17 
million members belonging to some 200 
national unions. Under present law, union 
negotiations, because they extend to such 
matters as pensions and insurance, affect 
not only employees, but also persons who 
are retired or disabled and, in some cases, 
their dependents as well. Through griev- 
ance procedures provided in most collective 
bargaining contracts, unions are free to choose 
the cases in which they will initiate griev- 
ance machinery or apply union pressures.” 


In bargaining for their members, unions 
are protected by federal law. With the aid 
of quasi-governmental powers, unions in- 
fluence broad social and economic policies 
as well as the livelihood of their members. 
Regardless of whether members join unions 
out of free choice or because of compulsion 
sanctioned by federal law, it has been 
argued that the power which unions wield 
calls for governmental regulation to assure 
that unions are properly run and that the 
interests of union members are adequately 
protected. The claim that granting special 
privileges to unions to act as quasi-govern- 
mental agents is in the public interest in no 
way diminishes federal responsibility in 
this area. 

Contemporary American unions, it is fur- 
ther argued, cannot rightfully claim the 
privileges and immunities that private as- 
sociations have before the law. This does 
not necessarily indicate an indictment of 
the labor movement in the United States. 
Granted that most unions fully recognize 
their obligations to their members, the law 
must protect the basic economic right of all 
workers. As long as even a few unions are 
run by corrupt leadership, it is the duty of 
Congress to protect the employees’ inter- 
ests, provided it does not hamper the legiti- 
mate activities of unions. 

Nevertheless, the desirability of federal 
legislation at this time to regulate internal 
union affairs has been questioned. Dr, Ludwig 
Teller, a recognized authority on labor rela- 
tions and a member of the House Educa- 
tion and Labor Committee, has concluded 
that voluntary action on the part of unions 
may accomplish the desired ends of achiev- 
ing union democracy and member control 
over union affairs without federal law. He 
thought that the recently adopted AFL- 
CIO code of ethical practices ought to be 





given a chance before Congress embarks 
on new legislation.* 

Others have suggested that the desired 
goal cannot be achieved without paying too 
high a cost in terms of disrupting union ac- 
tivities. They note that some legislative 
proposals would impose burdens on a great 
many unions in an effort to prevent un- 
desirable activity in relatively few and that, 
on balance, in terms of the interests of 
union membership as a whole, such action 
is unwarranted. Some union spokesmen are 
concerned that certain legislation would 
inject the government into union affairs and 
would sow the seeds of potential govern- 
ment control of unions. A few have found 
governmental interference repugnant he- 
cause it would further extend federal powers 
to activities which are basically locai im 
nature, and it has been suggested that the 
federal government should cede the internal 
regulation of unions to the states. This 
solution is opposed on the basis that action 
by the several states would impose an in- 
tolerable burden upon the activities of na- 
tional unions which would then have to 
conform to the regulations of 49 separate 
jurisdictions. Furthermore, since the regu- 
lation of collective bargaining has already 
been pre-empted by the federal government, 
it cannot justifiably avoid the responsibility 
of assuring workers the right to a demo- 
cratic choice of their representatives. 

Until the spring of 1958 most of the 
official spokesmen for organized labor did 
not find any need for new legislation aimed 
at regulating internal affairs of unions. They 
argued that the publicity given to the find- 
ings of the McClellan Committee and earlier 
investigations was out of proportion to the 
wrongdoings actually present in unions and 
that there was less “sin” in unions than in 
other voluntary associations or in private 
industry. 


But the strong clamor for legislation has 
caused many labor spokesmen to undergo a 
considerable change of heart with reference 
to their opposition to legislation regulating 
internal union affairs. Before the Kennedy 
hearings on union financial and adminis- 
trative practices and procedures were com- 
pleted, top AFL-CIO spokesmen had testified 
before the committe in favor of legislation 
requiring disclosure of financial information 
as long as similar requirements were im- 
posed upon management. Specifically, these 
requirements would include reporting trustee- 
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ships, making embezzlement of funds a fed- 
eral crime, and establishing some federal 
standards governing elections.” In sum- 
mation, most labor spokesmen appear to 
have favored the enactment of the Kennedy- 
Ives bill in the Eighty-fifth Congress. 


Criteria 


The basic dilemma of friends of unions 
who favor federal legislation affecting the 
internal affairs of unions is how to achieve 
greater union democracy and _ responsive- 
ness to members with a minimum of gov- 
ernmental interference without at the same 
time weakening collective bargaining. 

Assuming the desirability of federal legis- 
lation, the difficulty of drafting suitable 
legislation has been voiced by many thought- 
ful observers. Union activity and structure 
are so diverse that a legislative proposal 
which may apply reasonably in the case of 
one union may be detrimental to the legiti- 
mate activities of another union. For ex- 
ample, Senator John F. Kennedy has warned 
that “legislators with good intentions will 
file legislation in a shotgun fashion 
which will permanently injure honest union 
leaders and members in the process.”™ 
Similarly, James P. Mitchell, Secretary of 
Labor, has warned against using the Mc- 
Clellan disclosures as an “excuse to do real 
damage to organized labor ... [and] impair 
the basic American institution of collective 
bargaining.” ” 


If the Kennedy and Mitchell admonitions 
are to be followed, it would appear that 
any legislation aimed at regulating internal 
union affairs must be so drafted that it 
would aid members to run their unions, pre- 
ferably with a minimum of governmental 
interference. Section 10(k) of the Taft- 
Hartley Act, dealing with jurisdictional dis- 
putes, might serve as a guide in this connection. 
This section encourages unions to settle 
their own jurisdictional differences before 
the government steps in. Similarly, any 
provisions regulating union elections or pro- 
tecting rights of members should allow the 
unions to resolve any internal problems or 
complaints of aggrieved members before the 
government intervenes. 


It might also be desirable to separate 
measures to regulate internal union affairs 
from laws pertaining to collective bargain- 
ing. Such a separation would tend to persuade 
union members that legislation governing 
internal affairs would act to protect their 
rights and would not interfere with the 
activities of their union with regard to col- 
lective bargaining and improvement of work- 
ing conditions. This would help increase 
the acceptance of regulatory legislation per- 
taining to internal union affairs. 

Finally, to make the laws concerning in- 
ternal affairs of unions effective, it appears 
to be desirable to put teeth into the pro- 
posed legislation. This can be accomplished 
by making violations of the law a felony 
rather than a misdemeanor. This greater 
degree of punishment may act as a deter- 
rent to union leaders who are tempted to 
violate their fiduciary responsibilities, and 
thus may encourage honest union leadership. 


Elements 
of Needed Legislation 


Based on these criteria, a law regulating 
internal affairs of unions might aim at ac- 
complishing the following ends: 

(1) Assure members a fair opportunity to 
elect their leaders freely without coercion and 
guarantee candidates for office an opportunity 
to present their views to the union membership. 

(2) Protect the 
criticize their leaders when 
to appeal their grievances to an 
impartial body. 


rights of members to 
warranted and 
outside 


(3) Prevent undue use of receiverships in 
local unions by national officers so as to 
permit the members to choose freely their 
own leaders. 

(4) Prohibit union leaders from carrying 
forward interests which conflict with their 
duties as representatives of union members 
in collective bargaining. 

(5) Assure the dissemination of adequate 
information to union members concerning 
the operations of their union. 


Free election of officers.—Regulation of 
internal union affairs must start with guar- 
right to elect their 
Three states now 


anteeing members the 


officers in free elections. 
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May 16, 1957, printed in Commercial and Finan- 
cial Chronicle, May 30, 1957, p. 12). 
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have such laws.” Precedents for govern- 
mental legislation of union democracy ex- 
ist also in other countries. In Australia, in 
order to qualify for the benefits under the 
commonwealth conciliation and arbitration 
act—similar in some respects to our Labor 
Management Relations Act—unions must 
register with the commonwealth arbitration 
court. Unions may operate without regis- 
tering but they lose the benefits and advan- 
tages of the court. Registration automatically 
requires unions to abide by the provisions 
of the conciliation and arbitration act, which 
requires election of union officers and mem- 


bers of policy-making bodies by secret 
ballot.” 
Granted the desirability of free demo- 


cratic elections of union officers, there re- 
mains the important problem as to the 
extent to which the federal government 
should regulate the administration of unions 
and thus limit the area of choice left to the 
members. Some of the bills proposed before 
the Eighty-fifth Congress would virtually 
have substituted federal law for union con- 


stitutions. The Kennedy-Ives provisions 
dealing with union elections avoided ex- 
cessive regulations. The basic provisions 


on elections were: 

(1) National officers are to be elected at 
least every four years either by secret ballot 
or by delegates elected by secret ballot. 

(2) Officers of local unions are to be 
elected at least every three years by secret 
ballot. 

(3) Union funds cannot be used to pro- 
mote individual candidates. 

(4) The Secretary of Labor is authorized 
to investigate complaints about violation of 
the provisions of this bill with reference to 
secret elections or violation of union consti- 
tutions with reference to election of officers. 
Members of unions initiating a complaint 
must first exhaust the remedies provided 
under the union constitution, but if no relief 
is provided within four months, the mem- 
bers may appeal to the Secretary of Labor. 
The latter may institute suit in a federal 
district court when the complaint is found 
meritorious and the court may authorize the 





Today, management hesitates to uti- 
lize fully competitive automation for 
fear of labor reaction, and workers 
tend to fear automation will result 
in loss of jobs. . . . We must 
transform any outmoded facilities 
and obsolescing skills into ultra- 
modern automated plants and up- 
graded workers, and take care of 
the human problems created dur- 
ing this transformation. Then avu- 
tomation will become the friend, 
rather than the bogeyman, of labor 
and industry in Michigan.—Gover- 
nor G. Mennen Williams, in his 
inaugural address, January 1, 1959. 





Secretary to call an election under his 
supervision, to be conducted in accordance 
with the provisions of the union constitution 
and bylaws.” 

In view of the fact that ten national 
unions elect officers for five-year terms,” it 
was suggested that the proposed four-year 
term of office constituted an unnecessary 
interference with existing practice. 


Publicity for candidates.— However, legis- 
lation requiring democratic union elections 
are not too meaningful unless candidates 
for office, particularly at the national union 
level, are assured of getting a fair chance 
to present their programs to the member- 
ship. The national union leader maintains 
his power by building a political machine 
and by controlling the union channels of 
communication. 3y dispensing patronage 
and controlling the tenure of paid union 
officials he builds a machine whose very 
existence depends upon the leader’s continu- 
ance in office. The incumbent leader also 
receives continued favorable publicity in the 
union publications of which he is often the 
nominal editor. Under these circumstances 
it becomes costly for an opposition candi- 
date to organize any widespread support 
among the various locals.” Though some 
national unions require that opposition can- 





*8 Minnesota has passed the most detailed pro- 
visions governing the election of union officers. 
The law requires that officers be elected for a 
period not exceeding four years, by secret bal- 
lot and by a plurality of the eligible voters. 
Union members must receive reasonable notice 
of the election. (Minnesota Statutes Annotated 
1945, Secs. 179.19-179.20.) A Colorado law pro- 
vides for the use of a secret ballot in an election 
(Ch. 97, Sec. 94(1)(4)), while Florida simply 
prohibits the prevention of elections of union 
officers (Florida Statutes 1955, Sec. 447.09(2)). 
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didates receive “equal space” in the national 
publications, this is not a general practice. 


Effective legislation guaranteeing internal 
union democracy would, therefore, require 
that union members who aspire to positions 
of leadership in the national organizations 
and who are properly nominated for the 
positions should be assured an opportunity 
to present their views to the membership. 
The law could follow the practice of the 
minority of national unions which requires 
the union press to present the views of all duly 
nominated candidates for national offices.” 


Discipline.—Guaranteeing the rights of 
union members to elect leaders of their own 
choice in a free secret election would also 
require that their right to free expression 
on union affairs without fear of discrimina- 
tion is equally affirmed or established. It 
has been suggested, therefore, that a com- 
prehensive law protecting the rights of 
members vis-a-vis their unions requires gov- 
ernment regulation affecting union discipline. 

Such legislation would permit the gov- 
ernment to step in only if it is reasonably 
ascertained that an aggrieved member has 
failed to obtain justice through the regular 
procedures normally provided by the union 
constitution and bylaws. But at the same 
time it is equally important to prevent the 
prolonging of exhaustion of remedies within 
the union so that justice may not be de- 
feated by detault. A reasonable time—three 
to six months has been suggested—might 
be allowed for the union to consider the 
case of an aggrieved member. 
ment machinery to review the disciplinary 
against a member or 
who 


The govern- 


action of a union 


against a worker has been denied 


union membership would come into action 
only after the remedies provided by a union 
have been exhausted within a-speci ied time 
limit. 

In order to keep government interference 
with internal disciplinary procedures of 
unions to a minimum, the 
with authority to intervene 
would do so only in specific types of disci- 
plinary action involving basic membership 
rights. It also would first determine whether 
the disciplinary measures were in accord 
with the union constitution and bylaws. In 
cases where the appropriate union provi- 
contrary to public 


agency charged 
in union affairs 


considered 

might be 

agency to 
proper pr cedures and 


sions are 

interest, it 
government 
standards of 
It has been generally suggested, how- 


necessary for the 
establish its own 
poli- 
cies. 
ever, that government standards substituted 
for duly enacted union provisions should 
be kept to a minimum and used only in 
extreme 


cases. 


To further minimize government inter- 
ference, the government agency empowered 
to pass judgment on union disciplinary ac- 
tion might be encouraged to give full weight 
to decisions of private external review 
boards which unions may voluntarily estab- 
lish. Two unions, the Automobile Workers 
and the Upholsterers, have established such 
boards. Such impartial appeals boards would 
then receive official status and, when recog- 
nized by the Secretary of Labor or other 
appropriate government official, act as a 
final appeals board, replacing the govern- 
mental agency. 

However, the costs of seeking justice out 
side the union may action 
of aggrieved members 


discourage the 
It might be desir 





% For example, the constitution of the Ameri- 
can Newspaper Guild provides (Art. VI): 

“In the first issue of the Guild Reporter fol- 
lowing the Convention, a complete list of nomi- 
nees, their records and a complete record of the 
roll-call votes on all contested nominations shall 
be published. 

“In the third issue of the Guild Reporter fol- 
lowing the Convention, the Guild Reporter shall 
provide equal space for a statement by each 
candidate and shall publish a complete official 
list of candidates."’ 

The International Typographical Union con- 
stitution is even more specific about the rights 
of candidates for office (Sec. 5): 

“Candidates who have received the requisite 
number of endorsements and who have filed 
their acceptance of the nomination for office 
sought shall be entitled to space in the April 
and May issues of The Typographical Journal 
for the publication of reasons and arguments in 
support of their candidacy, such matter to be 
personally prepared by the candidates, and no 
candidate shall issue, or sanction the issuance 


of, any other literature or printed matter in 
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his behalf, unless signed by the candidate or 
three members in good standing of the Inter- 
national Typographical Union Provided, That 
the letters of candidates for President, First 
Vice-President, Second Vice-President, Third 
Vice-President, and Secretary-Treasurer shall 
not exceed two thousand words each; letters 
from candidates for other offices shall not ex- 
ceed three hundred words each: Provided, fur- 
ther, That the letters of all candidates shall be 
subject to and governed by sub-section c, sec- 
tion 4, article viii, of the bylaws. It shall be 
the duty of the Secretary-Treasurer to properly 
arrange the letters of all candidates under a 
general heading of ‘Polidical Section’, and sub- 
classify them under appropriate heading desig- 
nating the office and the candidate in whose 
interest the publication is made. All such mat- 
ter shall be set in type uniform in size and 
style with the general body type of The Typo- 
graphical Journal. The ‘Political Section’ herein 
provided for shall appear in The Typographical 
Journal for the months of April and May pre- 
ceding the election.’’ 
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able, therefore, to require unions to reim- 
burse the expenses incurred by employees 
or members when cases are found meritorious. 


Trusteeships.—Another aspect of govern- 
ment regulation of internal union affairs 
pertains to the practice by national union 
authorities of appointing receiverships or 
trustees over local unions. The records of 
the McClellan Committee show that at least 
three international unions which the com- 
mittee has investigated—the Teamsters, the 
Operating Engineers and the Bakers—have 
effectively suppressed local democracy and 
members’ rights, with resulting personal 
gain to the officials by resorting to these 
tactics. 

National officers may have ample and 
justifiable reasons to appoint receivers over 
subordinate bodies. Therefore, government 
regulation should primarily try to prevent 
the obtaining of personal gains by officials 
through the use of receiverships. This 
would mean that, during the period under 
receivership, all the local union’s assets 
would be frozen, including payment of per- 
capita dues to the national office, except 
that the union could continue to pay its 


normal financial obligations in effect prior 
to the time the receivership was imposed. 
This would avoid the payment of “presents” 


or other gratuities to the trustee or his 
agents. It would also serve as an induce- 
ment to limit the duration of the receiver- 
ship, since it would stop the per-capita 
payments of the subordinate body to the 
national union until the receivership was 
ended. It has been further suggested that 
the receivership automatically be suspended 
after a year unless the national officers can 
clearly justify in writing the need for its 
continuation. Possibly the most effective 
discouragement of receiverships is prac- 
ticed by the Machinists union. During the 
period of receivership—the Machinists call 
it suspension—the international carries the 
financial burden of running the local. 


Union objections to the regulation of 
receiverships is based on the assumption 
that the legislation would hamper effective 
union administration. Many present-day 
unions are tightly knit organizations. Some 
national offices supervise local finances, and 
the representatives of national unions are 
also on the watch that local unions adhere 
to their collective-bargaining agreements, 
for which the central national officers may 
be held responsible. Centralized collective 
bargaining calls for authority by the na- 
tional officers to enforce their commitments 
in labor-management negotiations without 
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The labor unions, their economists 
and their political allies deny that 
the unending cycle of wage _ in- 
creases is a root cause of the steady 
increases in the cost of living. But 
they cannot deny that constant 
rises have been contemporaneous 
in the cost of the services, rents, 
and food which take the largest 
slices of personal earnings.—Arthur 
Krock, in the New York Times. 





hindrance by governmental interference. 
Moreover, information about the practice of 
receivership is extremely fragmentary. There 
is not a single authoritative study available 
on this subject. Union spokesmen have 
therefore suggested that legislation in this 
area be limited to the requirement of re- 
porting to the Department of Labor inci- 
dents of trusteeships. The Secretary of 
Labor would report to Congress after two 
years whether or not further legislation 
would be needed. 


Finances and conflict of interests.—Pos- 
sibly the widest interest in the regulation 
of union activities has centered about the 
prevention of mismanagement of union 
funds. Proposals in this area have been 
concentrated upon the need for disclosure 
of union financial receipts and disburse- 
ments in the hope that the spotlight of pub- 
licity would prevent the misuse of union 
funds. 


Legislative proposals in this area follow 
the current requirements for the filing of 
financial data under Sections 9(f) and (g) 
of the Taft-Hartley Act, with the added 
stipulation that the information would be 
made public. The disclosure of informa- 
tion, it is hoped, would prevent union 
officials from violating their fiduciary respon- 
sibilities. Added to the financial disclosure 
information are requirements calling for 
detailed reporting about union administra- 
tion. To insure enforcement of the report- 
ing requirements, it has been proposed that 
a special agency within the Department of 
Labor be authorized to investigate viola- 
tions. False reporting would constitute a 
felony. 


The reporting requirements under the 
federal law should be applicable only to 
national unions, intermediary bodies and 
larger local unions. Regulation of smaller 
unions could well be left to the states. 
The Kennedy-Ives bill, as approved by 
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the Senate Committee on Labor and Public 
Welfare, required reporting by locals with 
more than 200 members and whose total 
annual receipts are in excess of $25,000. In 
what appears to be primarily a_ political 
attack on the bill, Secretary Mitchell criti- 
cized the measure for exempting from re- 
porting the majority of local unions. The 
Senate consequently removed the exemp- 
tion. Thus, completely pre-empting the field 
of reporting by all local unions and multi- 
plying the number of reports makes effec- 
tive regulation of the larger locals more 
difficult. 

Closely related to disclosure of union 
finances, as a means of protecting the inter- 
ests of members and preventing misuse of 
union funds, is the proposal that would pro- 
hibit union officials from pursuing economic 
interests in conflict with their duties as 
representatives of union members in collec- 
tive bargaining. Under this proposal, union 
officials would be subject to the same cri- 
teria with reference to conflict of interest as 
would government officials. Union officials 
would be required to report their interests 
in any business in which they act as repre- 
sentatives of the union for collective bar- 
gaining. Employers who make payments 
to union officials or their representatives 
with whom they engage in collective bar- 
gaining would be required to report these 
transactions the same as would union off- 
cials. Such a measure, if properly enforced, 
would go far to eliminate racketeering and 
corrupt from 
though it would not eliminate the evil com- 


officials labor organizations, 


pletely. 


Machinery for Enforcement 


There remains the problem of setting up 
the proper machinery to be used for the 
application of legislation affecting internal 
union affairs. First, there arises the ques- 
tion of whether the law should apply to all 
unions or only to those seeking certifica- 
tion by the National Labor Relations Board. 


Experience under the Taft-Hartley Act 
would seem to indicate that a law regulat- 
ing internal affairs of unions should be 
applied to all unions regardless of whether 
they resort to the NLRB. Recent Supreme 
Court decisions make it possible for unions 
to continue to function effectively and rep- 
resent employees in collective bargaining 
without benefit of the NLRB. As was 
stated earlier, smaller locals might be ex- 
cluded from the requirements for filing 
reports and financial statements. Exclusion 


Rights of Union Members 


of smaller unions in which only relatively 
small amounts of money are involved would 
also reduce the administrative burden of 
processing the reports filed with the gov 
ernment agency. 


The enforcement of provisions of a law 
regulating internal union affairs may be 
left to the courts, the NLRB, or 
commission in the Department of 
argue in favor of 
application of such law to the courts point 
to the tact that the courts are in a position 
to grant immediate relief 
The experience of judges dealing with the 


a special 
Labor 
leaving the 


Those who 


when necessary 
internal problems of other associations should 
also be helpful in the 
application of the law. On the other 
court action might be slow and costly, and 
some judges might hesitate to interfere with 
internal affairs of The courts nor 
mally lack knowledge of the actual operations 
and problems of unions and, therefore, might 
assign undue weight to the 
visions of union constitutions and bylaws 


and 
hand, 


interpretation 


unions. 


formal pro 


in judging grievances of members against 
unions. In the absence of specific standards 
and criteria, the 
courts may differ, 
sion in the meaning and application of the 
provisions of the law 


actions of the several 


thereby causing confu 


A federal agency—either the NLRB or a 
within the Department of 
able to the law 
more uniformly and at lower cost to the 
However, an excessive case load 
backlog, and the time it 
administrative 


commission 
Labor—would be apply 
litigants. 
might create a 
would take an 
process cases might be objectionable 


agency to 
The 
political pressures to which an administra 
tive agency is subject would be minimized 
if the courts 
relating to internal union affairs. The ap- 
plication of the law by the NLRB might 
interfere with the primary and fun 
tion of furthering collective bargaining given 
to the Board. On balance it would appear 
that the law can be most effec 
tively by the Department of Labor 


were to consider the law 


basi 


applied 


But the rights of union members vis-a-vis 
their union might be guaranteed best through 
the use of private arbitration instead of 
through the action of government officials. 
This through 
similar to the provisions of Section 10(k) 
of the Taft-Hartley Act dealing with union 
jurisdictional disputes. The 
NLRB to appoint 
representation 
unions. The fact that the 
nored this provision should not be sufficient 
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can be achieved legislation 


section per- 


mits the arbitrators to 


resolve disputes between 


Board has ig 





deterrent to applying the same machinery 
in connection with grievances by members 
against unions. 


It has been urged that the existence of 
Section 10(k) has encouraged unions to 
settle their own jurisdictional disputes so as 
to avoid interference by outside authority. 
A similar provision allowing a governmental 
agency to settle claims of members against 
their unions might act as a sufficient incen- 
tive for unions to settle claims of members 
internally or to submit disputes to impartial 
arbitrators for a final and binding decision. 
Such legislation might also encourage 
unions to set up impartial public boards 
as was done by the Auto Workers and the 
Upholsterers. The use of arbitrators would 
also reduce the cost of settling grievances 
of members and, in cases where aggrieved 
members’ claims are found meritorious, the 
union might be required to pay the total 
costs of arbitration. Such procedure would 
reduce governmental interference to a mini- 


mum.” 


Removal of Obstacles 


Underlying the need for legislation regulat- 
ing the internal union affairs is the recognition 
that a conflict of interest may occasionally 


develop between union members and their 
leaders and that the force of law is needed 


protect the interests of 
in no way negates the 
and aspirations that 
members and their 


in such cases to 
the former. This 
community of interest 
exists between union 
leaders. 

It would, therefore, appear desirable to 
separate legislation affecting internal union 
affairs from general legislation affecting 
labor-management relations. Recognition 
of this principle would remove much of the 
controversy about the proposed legislation. 
The confusion that arises out of attempting 
to mix the two areas of legislation was 
well illustrated by the major bills dealing 
with labor legislation in the Eighty-fifth 
Congress. On the one hand, the Kennedy- 
Ives bill adapted the principle of mutuality, 
namely that what is sauce for the goose is 
also sauce for the gander. Based on this 
principle, the Kennedy-Ives bill went be- 
yond the attempt to regulate internal union 
affairs and also provided for the disclosure 
of management expenditures made to in- 
fluence labor-management relations (Sec- 
tions 103 and 607). Similarly, the bill also 


provided for a number of amendments to 
the Taft-Hartley Act (Title 6). 

Regardless of the merits of these contro- 
versial sections, a recognition of the fact 
that relationships between union members 
and their leaders can be divorced from 
labor-management controversies would have 
prevented the unnecessary complications 
brought about by the added provisions 
which did not deal with assuring greater 
union democracy. 


extreme, 
concerned 


At the other legislators and 
others who are with alleged 
excessive powers of unions have attempted 
to use the need for legislation regulating 
internal affairs of unions as an argument to 
weaken the collective bargaining powers of 
unions and to hamstring their activities. 
This gave labor leaders opposed to govern- 
ment interference with their domination 
over their unions the opportunity to identify 
union-busting with the use of government 
legislation to assure a greater measure of 
union democracy. This type of legislation 
was rejected by the Eighty-fifth Congress 
and is sure to meet with even less success 
in the Eighty-sixth Congress. 


Whether federal legislation dealing with 
guaranteeing union members a_ greater 
measure of union democracy can be di- 
vorced from bilis affecting labor-management 
relations depends upon the labor leaders. 
Legislation along the lines suggested above 
would pass the Eighty-sixth Congress with 
little opposition. 

It would appear that as a matter of 
tactics labor leaders might achieve greater 
success in securing favorable labor-man- 
agement legislation and in realizing other 
labor programs, if they would first accept 
the proposals dealing directly with rela- 
tions between members and their unions 
without demanding that it come wrapped 
in a package deal. However, as long as 
union spokesmen continue to oppose fed- 
eral regulation affecting the rights of mem- 
bers vis-a-vis their unions or insist upon 
a quid pro quo tying up of the legislation 
with regulation of labor-management rela- 
tions, there is little likelihood that this type 
of legislation will be removed from the 
political arena and that it would be accept- 
able to the Eighty-sixth Congress without 
generating considerable controversy before 
it is enacted as a package deal. This may 
turn out to be a Pyrrhic victory for union 


[The End] 


members. 
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% Jerre S. Williams, 
32 Texas Law Re- 


of Labor Union Members,”’ 
view 825-838 (October, 1954). 
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Public Regulation 


of Internal Union Affairs 


By HENRY MAYER 





Mr. Mayer holds that rank-and-file vigilance and continued interest in 
union membership are the means by which the internal affairs of unions 
should be regulated. Unions need idealistic, self-sacrificing individ- 
vals to whom union members are not just ‘working stiffs." Outside regu- 
lation is the one thing unions do not need. The author points out that 
government of the labor-management relationship by law is an absurdity. 
An opposite view is expressed by the author of the article at page 75. 
Mr. Mayer presented his paper at the New York University conference on 
labor which was held last May. It is reprinted by permission from the 
Proceedings of the New York University Eleventh Annual Conference on 
Labor, published by Matthew Bender and Company, Albany 1, New York. 





ao lensed nti’ of the labor-manage- 
¥ ment relationship by injunction is a 
solecism,” said William Howard Taft many 
years ago 

Such refreshing candor from 
President and ex-Chief Justice of the United 
States was welcome indeed in the conserva- 
tive atmosphere which then pervaded our 


our ex- 


land. 

His illustrious son, Robert A. Taft, and 
the much smaller men who are trying to 
emulate his example today could have heeded 
the admonition of the elder Taft. Govern- 
ment of the labor-management relationship 
by law is as much of an absurdity as was 
the effort to govern it by injunction. Im- 
plicit in both is the whiplash we associate 
with galley slaves and not freedom-loving 
Americans. 

“All that serves Labor serves the Nation. 
All that harms Labor is treason. No line 
can be drawn between the two. If any man 
tells you he loves his country, yet hates 
Labor, he is a liar. If any man tells you 
he trusts his country, yet fears Labor, he 
is a fool. There is no country without Labor, 
and to fleece one is to rob the other.” 

These are not the words of what many of 
you may regard as a devil’s advocate. They 
were the words of a wonderful Republican, 
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Abraham Lincoln. The Great Emancipator 
was not talking of that portion of the human 
race held in bondage because of their color. 
He was speaking of white folks in the North 
who had become the slaves of machines and 
much harder taskmasters than Southern 
overseers—the textile, shoe and other man 
ufacturers, particularly in the New England 
States. 

government 
pro- 


much of the 
is being 


I believe that 
control of labor unions that 
posed today in the wake of the McClellan 
Committee revelations is not just the prod- 
uct of hysteria, nor may any of it be chari- 
tably characterized as the expressions of 
those who love their country but hate Labor. 
They hate Labor because they love them- 
selves—not their country. 

In response to the questions of reporters 
who interviewed Vice President Nixon in 
Uruguay recently, the Vice President said 
that democracy came only by evolution. 
He said this in defense of our 
refusal to interfere in the internal affairs of 
other countries even other 
countries were governed by 

The AFL-CIO has adopted an 
practices code broad enough in its scope to 
deal effectively with democracy in trade 
unions and to impose unimpeachable stand- 
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country’s 


such 
dictators 


though 


ethical- 
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ards of financial integrity on the part of 
union officers and employees. 

Through George Meany, the AFL-CIO 
is standing foursquare behind any legisla- 
tion that will seek out and punish the 
embezzler, the racketeer and the crook who 
unfortunately have infested parts of the 
labor movement and who have cruelly be- 
trayed the trust reposed in them. 

The AFL-CIO Executive Board has imple- 
mented the ethical-practices code by mak- 
ing it possible for the AFL-CIO to move 
aggressively and effectively against those 
unions which either fail to adopt the code 
or which violate any of its provisions, prin- 
ciples or precepts. This is a radical departure 
from the autonomous relationship which 
existed in the past between the international 
unions and the top bodies of the AFL and 
the CIO, 

The ethical-practices code and that rock 
of honesty and forthrightness, George Meany, 
are symbolic of a determination on the part 
of AFL-CIO to accelerate that evolution 
which Richard Nixon so properly said is 
the only way to achieve democracy. It 
cannot and should not be imposed by law. 


The climate of hatred in Peru, Venezuela, 
Brazil and Chile may be attributed to many 
factors: (1) the extension of export-import 
credits which by law have to be used to 
purchase United States-manufactured equip- 
ment rather than the much cheaper equip- 
ment purchasable in Europe and Japan, 
(2) the proposed raising of custom duties 
on lead, zinc and copper affecting Peru, 
Bolivia and Chile, (3) restrictions on oil 
imports affecting Venezuela, (4) granting 
of asylum and the Legion of Merit to ex- 
dictator Perez Jiminez, (5) selling of weapons 
to Batista of Cuba and (6) intervening in 
Guatemala to help oust the pro-Communist 
regime of President Jacobo Abenz while 
we apologize for not intervening in the case 
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of dictators such as Estrada, Police Chief 
of Venezuela. 

If we add the issues of racial discrimina- 
tion, with Little Rock standing out like a 
sore thumb, and superimpose on all of 
these things the clobbering of labor unions 
through repressive legislation, we will alien- 
ate a large part of the free world. 

If the International Confederation of Free 
Trade Unions, whose 111 organizations rep- 
resent 60 million workers in 75 nations, 
should conclude that we, too, are going 
down the antilabor road, we will lose the 
groups largely responsible for the ousting 
and blocking of Communist influence in 
many fertile arcas in the rest of the world. 
“How to lose friends and not influence 
people” could sum up both our foreign and 
domestic policies. 

The Becks, the Hoffas, the Crosses, the 
Maloneys and the Block brothers reigned 
and reign in their kingdoms because their 
subjects have a “victim complex”—and they 
do not believe it is their leaders who victim- 
ize them. They believe it is the courts, the 
legislatures, Congress, and our state and 
federal governments. 

When they read, as you and I do, that 
labor legislation is possible this year because 
the reactionary Democrats of the South and 
the reactionary Republicans of the North 
may gang up on labor again, they see “red.” 
And it isn’t the Communist kind. 

They again begin to think of the relation- 
ship of the big toward the small, of the 
strong toward the weak and of the rich 
toward the poor. They begin to think again 
in “class” terms. They distill their com- 
plicated problems into the common denomi- 
nator of a plot by the “haves” against the 
“have nots.” All of this blinds them angrily 
against the necessity of getting rid of the 
crooks, the racketeers and the traitors who 
are doing so much damage to trade unionism. 
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The extremity of much of the legislation 
proposed as well as the character of the 
proponents alienate the very people whose 
help is needed to bring democracy back 
into trade unionism. 

On May 7, 1958, the President of the 
United States delivered the kickoff address 
in the campaign for re-election of Republi- 
can members of Congress. President Eisen- 
hower offered the Republican candidates a 
general political philosophy as follows: 

“This [responsible, Republi- 
can government] is one which will use and 
has used available resources as needed to 
counteract economic troubles while taking 
that not some Federal bureaucracy, 
but, rather, private enterprise and vigor, 
will be preserved as the mainspring of 
American economy.” 


responsive 


care 


This laissez-faire policy in relationship to 
the current serious recession may well be 
compared with the determination on the 
part of so many people to have federal 
bureaucracy rudely intrude itself in dealing 
with the ills and troubles which affect some 
labor unions. This is the “class” approach. 
It is completely discriminatory. It makes 
no sense. If we can depend upon our avail- 
able resources and upon private means and 
vigor to cure our economic ills, we can use 
precisely the same tools to cure the ills 
which afflict both labor and management. 


Politics Makes Strange Bedfellows 
Politics makes strange bedfellows. That’s 
what one of the characters in the Lindsay- 
Crouse play of the late 1930s, “State of the 
Union,” was prompted to say about a mythi- 


one of the 


cal Presidential candidate of 
reasons oft 


leading parties who had, for 
political expediency, resumed connubial re- 
lations with the wife from whom he had 
been separated for a long time. 

The Halls of Congress are now reverber- 
ating with the anguished cries of such great 
civil libertarians as McClellan, Knowland, 
Eastland, Allott, Goldwater, Mundt, Barden 
and Hoffman to protect the democratic 
rights and freedom of our blue and white 
collar workers. Joining these solons of 
salvation are many others who are throw- 
ing into the legislative hoppers a variety of 
bills. They run the gamut from panaceas to 
cure all the ills of labor unions—as well as 
those suffered by our body politic because 
of labor unions—to the deadliest weapons 
and potions that could be contrived. This 
type of bill would either catapult trade 
unionism into outer space to join the Sput- 
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niks, the Explorers and the Vanguards that 
eventually deteriorate and die when they 
come spinning back to earth, or to permit 
the ministration of a subtle form of euthan- 
asia to trade unions. It is assumed that 
they are suffering from some fatal disease 
that is cancerously eating out the vitals of 


their and our institutions. 


The extension of antitrust laws, criminal 
laws, anti-Communist laws, regulatory 
measures and the Bill of Rights—the elimi- 
nation of sin generally—these are only a 
few of the legislative purgatives that are 
being brewed in Washington and many 
state capitols by “friends of Labor.” 


Appended to much of this in the usual 
obnoxious form of amendments 
are such indefensible measures as “a na 
tional right-to-work law” and the elimina- 
tion of “organizational 


riders or 


picketing.” These 
are new labels fashioned to join those other 
“Madison Avenue”-concocted words of op- 
probrium such as “closed shop,” “picketing,” 
“boycott,” “escape “featherbed- 
ding,” “strikes,” “labor monopoly,” “juris 
dictional disputes,” “hot cargo,” etc. This 
is all rationalized as the injection of the 
protective influence of the “Great White 
Father” into every facet of trade 
union affairs. 


clauses,” 


internal 


Despite the enactment of Labor’s Magna 
Charta—the Wagner Act—and the dynamic 
organizational drives by the CIO in mass 
industries, followed by the impetus of rivalry 
which spurred the AFL out of its lethargy, 
there are still only about 17 million workers 
organized in the United States out of 63 
million. That is a matter of public concern. 
It is a reflection on our vaunted democracy 
and an indictment of capital, and 
governmental leadership. 


labor 


A devotion to symbols rather than reali 
ties is, in a large measure, the cause of the 
anomaly of organized labor’s minor position 
and of the antagonism which been 
responsible therefor. Throughout 


has 
history 
men have always been inclined to str le 
symbols. inter 
little. A great country that is 
surrounded by and 
communist states can ill afford to 
and then destroy, by law or otherwise, 
of the bulwarks of our vaunted democracv— 
the free and untrammeled trade union 


die for Realities have 
them 


being 


and 

ested 
gradually fascist 
we ake I 


one 


Senator McClellan 


Senator McClellan of 
own name, and not as head of the Senate 
select committee on labor-management mal- 
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Arkansas, in his 











practices, has introduced a bill which would 
impose 45 rules on local and international 
unions, including a great gamut of internal 
operations—tenure of office, secret ballots 
on strike calls, registration of financial and 
other information tied in with loss of bar- 
gaining rights and of tax exemption for 
noncompliance, the amount of working capi- 
tal a union could have on hand, forbidding 
of organizational picketing unless two thirds 
of the employees want the picketing union 
as their bargaining agent, supervision of 
union elections by the Secretary of Labor 
upon request of 10 per cent of the member- 
ship, 19 specified bylaws dealing with meet- 
ings, notifications of meetings, financial 
dealings, the length of terms of office, 
method of election of officers, the handling 
of trusteeships, etc. The bill would provide 
governmental hands that would constantly 
probe into the viscera of every labor union. 
If anyone had proposed legislation of a 
similar nature with respect to the internal 
operations of corporations, employer asso- 
ciations, etc., there would have been univer- 
sal editorial condemnation upon the ground 
that this would be a step towards fascism. 


It is not just a coincidence that the 
“states’ rights” champions are now either 
rushing into the list for this tournament of 
doses to be jammed down the throats of 
labor or are sitting in judgment with their 
thumbs down while either the lions or the 
gladiators tear trade unions limb from limb. 
Redolent with the odor of a fading way of 
life is this last-ditch attempt to turn back 
the clock to the old rallying cry of em- 
ployers best reflected in the expressions of 
George Baer, the coal tycoon, who said (in 
explaining why Capital could not share its 
management with Labor) that “God in His 
infinite wisdom has bequeathed the manage- 
ment of industry to Christian gentlemen” 
and “Labor cannot interfere with the divine 
rights of stockholders.” 

I know what these men are against— 
especially the Southerners. I want to know 
what they are for before I accept them as 
oracles. 

I know that they are against labor unions. 
I know that they are against nonsegregation. 
I know that they are against civil rights 
generally. I know that they are against any 
federal legislation for the general welfare of 
our people, using states’ rights as their shield. 
I know that they are against federal legisla- 
tion in almost every field of social endeavor. 
For what they have been against, I would 
not entrust to them either the sponsorship 
or writing of any legislation dealing with 
the internal affairs of labor unions, 
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Worse than the Fall-out 
of Strontium 90 


This pattern of fascism, where the federal 
government would become a vast agglom- 
eration of power, is portentous. It was the 
precursor of the British Labor Party. In 
fact, the powerful trade unions in England 
were propelled into control as a matter of 
self-preservation. In its wake followed the 
creation of a socialist state with inevitable 
nationalization of industry. Is that what we 
want here? 

Legislation of this nature can gnaw at 
the marrow of our national bones more 
insidiously than the fall-out of Strontium 90. 
It can produce mutations in the thoughts, 
the fears and also the hopes of all men. 


I look with a jaundiced eye on the pro- 
posals of these Johnnies-Come-Lately who 
have become the great defenders of the 
faith, They remind me of the famous epitaph 
cut into a monument standing at a grave 
in the cemetery of the Old South Church 
in Boston. It reads: 

“Behold my friends as you pass by 

“As you are now so once was [| 

“As I am now so you will be 

“Prepare for death and follow me.” 


Some Harvard pranksters improving upon, 
rather than desecrating, the stone, irrever- 
ently added: 


“Ere I comply with your intent 
“T’d like to know which way you went.” 


Fourth Chapter in Rise of Democracy 


We have come full circle since Dr. Frank 
Graham, then a member of the War Labor 
Board, wrote so movingly and eloquently in 
1942 about the fourth chapter in the rise of 
democracy. Here is just a portion of one of 
the great historical documents now a treas- 
ured part of our literary archives: 


“High on Hitler’s list of the institutions 
of democracy early marked for the destruc- 
tion necessary to clear the way for the rise 
of the Nazi dictatorship were and are the 
church, the parliament, the corporation, and 
the labor union. These four institutions are 
the focal motive force of the four main 
chapters in the rise of human freedom. The 
freedom of human beings to organize in 
autonomous groups has been won through 
long struggles in the field of religion, poli- 
tics, business and labor. 

“The power of the great Roman Empire 
struck down the unrecognized and despised 
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organizations of early Christians but the 
little congregations of lowly believers be- 
came the Church Universal, which trans- 
formed the sackable city of Rome into the 
unsackable City of God, transmitted the 
ancient learning, resynthesized Western cul- 
ture, built the cathedrals, founded the uni- 
versities, and despite all its faults and 
failures, with its Hebraic-Christian concep- 
tion of the brothers of men and the sons 
of God, has been for the longest period the 
most beneficient organization in history. 
The church, in its turn of predominance, 
tried to block the rise to absolute power of 
the new autonomous nations within the 
ecclesiastical dominion. Then the new abso- 
lute national monarchies, having become 
entrenched in independent power, sought to 
check the rise to increasing power of the 
autonomous organization of the people’s 
representatives in Parliament. Yet Parlia- 
ment won its struggle for collective bargain- 
ing with the king, and their written agreement 
became the English Bill of Rights, which, 
since 1689, has been the charter of consti- 
tutional government for all nations which 
have followed the traditions of the English 
speaking peoples. 

“Tt was historically logical that the demo- 
cratic idea of autonomous organization, 
which achieved victories in the fields of 
religion and politics, should become an issue 
in the fields of commerce and industry. The 
commercial and industrial revolutions created 
successively the commercial and industrial 
middle classes, which, through autonomous 
corporations, soon established their domi- 
nant positions in modern society. The cor- 
porations helped to overthrow feudal serfdom 
and gathered the savings of people any- 
where in the service of people everywhere. 
The English parliament having become a 
stronghold of the commercial and indus- 
trial leaders, and an instrument of corpo- 
rate power, prohibited working men from 
organizing in behalf of better conditions of 
life and labor. The struggle of industrial 
workers to organize and win the reluctant 
recognition of legislative bodies, the courts, 
and the corporations, is the latest chapter 
in the democratic struggle of human beings 
for autonomous organization around a great 
human need. The movement of working 
people against heavy odds to win a simple 
share in the control of their own lives is 
one of the great human movements of the 
last hundred years and is at the center of 
the struggle for freedom and democracy in 
our time. 

“The freedom and independence of the 


labor union is of the essence of historic 
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Americanism. The little band of religious 
Pilgrims who, in seeking the right to organ- 
ize for the worship of God without the con- 
sent of king or bishop, after many vicissitudes 
in a foreign land and across unchartered 
seas still clinging to their principles of piety 
and autonomous religious organization, 
fetched up on the wintry shores of Massa- 
chusetts where their spiritual heroism made 
Plymouth Rock one of the foundation stones 
of self-government in America. One year 
before the Pilgrims reached American shores, 
Sir Edwin Sandys led a movement in the 
London Company to recognize the self- 
organization of the settlers in Virginia. The 
less farsighted business men said it would 
ruin the business enterprise to give these 
workingmen the right to share in the regu- 
lation of their conditions of life and labor. 
Sut the intelligent idealism of Sir Edwin 
Sandys prevailed over the fears of the more 
practical minded business men. Thus was 
born the first representative assembly in the 
New World. The democratic idea of auto- 
nomous political organization, later feder- 
ated in the American Union, whose American 
standard was first raised on the banks of 
the James River in old Virginia, still flies 
its flag high in all the Western World. The 
freedom and security of the right of all 
human beings to organize in churches, legi 

latures, corporations, and labor unions is 
part of the basic meaning of our American 
freedom and is at the heart of what the war 
is all about, Hitler is out to destroy the 
freedom of America and the free basic insti- 
tutions of democracy everywhere. The 
struggle over the security of the union is, 
therefore, one of the latest episodes in the 
American chapter of the rise of democracy 
in the modern world, and is at the very 
center of the global struggle between the 
United Nations and the Axis powers.” 
(Taken from “Little Steel Companies,” | 


War Labor Reports 343.) 


Decline in Democracy 


How puny we have all become since we 
moved from that, one of our finest hours 
during World War II, to our present age 
The eloquent words of Dr. 


of amorality. 
The 


Graham leave most of us cold today. 
cynicism inspired by the constant reaching 
fast buck has 


beyond our grasp for the 


become our badge of glory. 

Graham must feel very strange when he 
talks to the people and leaders of Pakistan 
and Kashmir in his current role of United 
Nations mediator. As a persuasive salesman 
of unity and democracy, he must find that 
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his line of goods so beautifully set out in 
1942 has been sadly changed to the modern 
and ugly sack dress of what was once a 
gracefully gowned lady, our Statue of Liberty 


Specter of Labor Party 


For over a century, American trade union- 
ism was hostile and suspicious of a state 
power which employers brought into play 
when their own strength was not enough to 
maintain their domination. With the ad- 
vent of a middle-of-the-roader like Samuel 
Gompers, jhe AFL became a pressure group 
seeking from the political parties the right 
of control of the job in the factory. He 
thought that the path of wisdom was to 
trade votes with the politicians in return for 
maximum protection of job control as the 
empire in which the unions would be sovereign. 


The ad hoc judgments that were made by 
John L. Lewis, on the one hand, and Philip 
Murray and Sidney Hillman, on the other, 
during the 1940 Presidential fight between 
Franklin D. Roosevelt and Wendell Willkie 
were both reflective of an assumption among 
all trade union organizations that they must 
retain their power to pick and choose be- 
tween friends and enemies. 

However, there was a basic difference 
between the outlook of Sam Gompers and 
Sidney Hillman in that the latter evolved 
a much more effective organ for political 
expression in the PAC than anything Gompers 
had constructed in his long years of pick- 
ing and choosing candidates without regard 
to political affiliation. 

Now that AFL and CIO are one, COPE, 
which took over PAC, could be a more etf- 
fective instrumentality because it encom- 
passes all of the old political-action groups. 
We may be approaching the time envisaged 
in 1912 by that perceptive observer of the 
labor scene, Dr. John R. Commons, when 
labor in this country, as a matter of self- 
preservation, will become a successful politi- 
cal party. If that should ever eventuate, 
labor may do what so many embattled and 
entrenched powers have done and are now 
doing in many parts of the world and that 
is to immure itself against attack. As a 
political power seeking to perpetuate itself, 
it might no longer accept the indestructible 
character of American capitalism and seek 
only to get out of it the best possible terms 
for the organized workers. Labor, as a 
political party, might seek to emulate the 
Trade Union Congress of Great Britain and 
feel its way to a fulfillment of a socialist 
philosophy of which the Labor party would 
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be the proposed instrument. At least, this 
horrendous prospect rears its frightening 
head to many industrialists whenever Walter 
Reuther opens his articulate mouth to give 
expression to some new product of his fer- 
tile and imaginative mind. 

Though the efforts of American labor to 
found a political party in the past have 
failed, it is conceivable that the drumfire 
of political attack upon what it regards as 
precious privileges will drive it to fulfill 
the dream envisioned by Eugene Debs and 
even Gompers and Hillman, who started as 
class-conscious socialists. 


Eternal Vigilance Also Price 
of Trade Unionism 


Organized labor has apparently discovered 
that eternal vigilance is also the price of 
trade unionism. Having haughtily abstained 
from helping to frame amendments to the 
Wagner Act, it wound up with the Tait- 
Hartley law. It is now asking: “Where 
today is that alert and sensitive indignation 
which alone can prevent the erosion of our 
liberties?” 





Unfortunately, most Americans—and this 
includes labor—do not arise to defend the 
liberties that belong to us until we ourselves 
are attacked. When others are attacked, our 
conscience is asleep. 


Harmony Result of Struggle 
Between Contending Forces 


The rude intervention of the courts in 
the labor-management relationship prompted 
one of our greatest liberals, Judge Brandeis, 
to speak out in the case of Duplex Printing 
Press Company v. Deering, 254 U. S. 443. 
He said: 


“All rights are derived from the purposes 
of the society in which they exist; above 
all rights rises duty to the community. The 
conditions developed in industry may be 
such that those engaged in it cannot con- 
tinue their struggle without danger to the 
community.” 


He added, however: 

“But it is not for judges to determine 
whether such conditions exist, nor is it 
their function to set the limits of permis- 
sible contest and to declare the duties which 
the new situation demands, This is the func- 
tion of the legislature which, while limiting 
individual and group rights of aggression 
and defense, may substitute processes of 
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justice for the more primitive method of 
trial by combat.” 

Yet Judge Brandeis also said in Gilbert 
v. Minnesota, 254 U. S. 325, that in a de- 
mocracy, “harmony in national life is a 
resultant of the struggle between contend- 
ing forces.” 

With time and patience, we might learn 
the truth of George Bancroft’s perceptive 
remark: 

“The feud between the capitalist and 
laborer, the house of Have and the house 
of Want, is as old as social union, and can 
never be entirely quieted; but he who will 
act with moderation, prefer fact to theory, 
and remember that everything in this world 
is relative and not absolute, will see that the 
violence of the contest may be stilled.” 


Perils Inherent in Writing Laws 
on Floor of Senate 


The recent attempt to write, on the floor 
of the United States Senate, difficult and 
potentially explosive amendments to the 
Kennedy-Douglas “Welfare and Pension 
Plans Disclosure Act” demonstrates that 
we have neither the time nor the patience 
to deal with public regulation of internal 
union affairs. 


I do not get any comfort from the suc- 
cessful fight to beat off the amendments. 
The promises exacted from the winners are 
portentous. The trigger is still cocked and 
the gun may yet go off. 

This impels us to consider some of the 
proposed legislation in the light of its 
motivation, its effect upon the public and 
its impact upon trade unions and _ their 
members. 


Welfare and Pension Plans 
Disclosure Act, S. 2888 


At the head of the list is the bill to require 
registration and disclosure of facts about 
welfare funds. The bill also would invoke 
federal criminal penalties against embezzle- 
ment, kickbacks, and similar abuses. After 
the amending hitchhikers fell off, the band 

ragon began to roll and the Senate passed 
it unanimously. 

This was done despite the opposition of 
some large insurance companies and em- 
ployers and only because the bill was sup- 
ported by both the administration and the 
AFL-CIO. The National Association of 
Manufacturers opposed the Douglas bill. 
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Its opposition is extremely revealing. It 
highlights everything I have written here 
in criticism of public regulation of the inter- 
nal affairs of labor unions. 


Let me comment on several items taken 
from the report of the National Association 
of Manufacturers on the Douglas bill: 


(1) “The Bill is a ‘sleeper’ osten- 
sibly designed to cure a disease, but in 
reality also attacking the healthy parts of 
American industry’s whole structure of em- 
ploye benefits.” (The rude legislative in- 
trusion into the affairs of unions is likewise 
a “sleeper” designed to cure a disease, but 
in reality also attacking the healthy parts 
of AFL-CIO’s whole structure of employee 
benefits.) 

(2) “The Douglas Bill blandly 
the existence of distinctly different funds 
5% otf which are tainted and 95% are clean 


ignores 


i . and sweeps all into the prisoner's 
dock of federal control.” (The shrewdly 
contrived bills to regulate and supervise 


labor unions just as blandly ignore the ex- 
istence of distinctly different unions, 5 pet 
cent of which are tainted and 95 per cent 
clean and sweeps them all into the 
prisoner’s dock of federal control.) 

(3) “The Douglas proposal ignores all 
existing laws and prerogatives of the 48 
states—another move of federal preemption 
over powers of the state.” (So do the legis- 
lative proposals supported by NAM against 
trade unions.) 

(4) “Here,” says NAM, “is a ‘look at the 
books’ with the authority of the federal 
government behind it. With such an instru- 
mentality, union negotiators would come to 
the bargaining table with an unbalancing 
(What about all the “disclosure” 


advantage.” 
gon rd 


bills framed not only to obtain “a 
look” at the innards of labor unions, but to 
overwhelm them with paper work and plague 
them with penalties for noncompliance?) 


(5) “The Douglas Bill 
management of long-existing legal rights.” 
(What’s sauce for the goose is apparently 
applesauce for the gander.) 

(6) The National Association of Manu- 
facturers quotes Senator Alliott as follows: 
“In one of the best definitive analyses of 
the American way of life, it has been said 
among other rights is the right to contract 
about our own affairs.” (The labor union 
constitution is regarded by the courts as 
the contract between the union and _ its 
members. This contract may apparently be 
altered by outsiders even on the floor of the 
United States Senate.) 


would deprive 
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The association’s opposition to disclosures 
regarding welfare funds is understandable. 
Ninety-two per cent of the welfare plans 
and 86 per cent of the pension plans are 
administered by employers alone. 


Eighty-four million people are covered 
by these plans, and many of them are con- 
tributory. Almost $7 billion was contrib- 
uted in 1954—the figure is much larger now 
—one third by employees. 


Pension funds alone have reserves of over 
$30 billion at the present time. The prospect 
is that it may go over $100 billion. This 
is a good slice of our wealth and a great 
source of financial power and manipulation. 
Yet employers regard them as their sole 
special preserves. 


The Douglas Committee uncovered enough 
to warrant the writing of ethical-practices 
codes and regulation of insurance companies 
and large industry, but I have seen no 
legislation of that character thrown into the 
hoppers. 


Be Democratic—or Else 


Legislating democracy into labor unions 
must be repressive or abortive. In either 
event, it will expose the impotency of 
government. 


There are more than 60,000 unions in 
this country. Do we intend to put a police- 
man into every meeting hall as wé now put 
firemen into theaters? Or a “bug” or two? 


The provisions of the Kennedy bill re- 
garding union elections were framed by 
many friends of labor in the academic 
world. Much of it was copied from the 
AFL-CIO Ethical Practices Code. Both 
call for (1) conventions at least once every 
four years, (2) terms of office not to exceed 
four years and (3) full and free participa- 
tion in union self-government, including the 
right to free expression, assembly and vote. 


Self-regulation, even induced self-regula- 
tion, is normally preferred to government 
regulation. Certainly such an intrusion is 
completely unwarranted when the AFL- 
CIO has demonstrated the courage and 
ability to cope with Communism and racketeer- 
ing through the imposition of sanctions that 
are more meaningful than the “slap on the 
wrist” penalties too frequently imposed by 
our courts on the racketeer and the anti- 
trust offender alike. 


Here is what George Meany told the 
Senate Subcommittee on Labor on March 
27, 1958: 
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“While recognizing, and indeed insisting, 
that the purity of union elections is import- 
ant, this is a matter which must neverthe- 
less be kept in some sort of perspective. 
There are other elections which are impor- 
tant, too, such as those of United States 
Senators and Representatives, The processes 
by which even these important officials are 
selected are not always models of democracy. 
In many States, and we do not have to go 
as far away as Georgia to find one, the 
rural vote is given a weight so dispropor- 
tionate to the urban as to make the elections 
a travesty. Artificial restrictions on voting, 
such as the poll tax, exist in some states. 
Gerrymandering, and failures to redistrict, 
are commonplace. Yet the Congress has 
never sought to use the power of the fed- 
eral government to correct these abuses. 
Congress has legislated, and as recently as 
last year, against disfranchising qualified 
voters solely by reason of their race, but 
for the most part has left it to the States to 
stack the cards, even in Congressional elec- 
tions, as they see fit. Certainly the Congress 
has never undertaken to insure, in the lan- 
guage of the Administration proposal on 
union elections, that all citizens ‘are entitled 
to and accorded the opportunity to partici- 
pate’. In our view Congress should have 
concerned itself with protecting the democra- 
tic character of elections to a much greater 
extent than it has, but if Congress has held 
back from regulating the important subject 
of Congressional elections, either out of a 
feeling that local communities should be 
left to run their own affairs or a feeling 
that the federal government can undertake 
only so much, we suggest that these con- 
siderations may be applicable, too, to a pro- 
posal to regulate 60,000 union elections.” 


Destruction of Stockholder 
Democracy by Administrative Fiat 


In 1954, the Securities and Exchange Com- 
mission amended its rules and regulations 
in such a way as to destroy stockholder 
democracy. The absentee ownership and 
proxy control of practically every one of 
our large industries hardly needed the as- 
sistance of the SEC to perpetuate corporate 
oligarchy. Yet through the active and quiet 
influence of the American Society of Cor- 
porate Secretaries the SEC effectively si- 
lenced the voices of millions of our stock- 
holders throughout the nation. 


I have been before a succession of Con- 
gressional committees seeking rectification 
of the SEC’s action without avail. I have 
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been told that this would be intermeddling 
with the affairs of corporations. 

Democracy in the conduct of our cor- 
porations is conspicuous by its absence, and 
the law stands aside and wittingly approves. 
Why should a different yardstick be applied 
to labor unions where a much greater meas- 
ure of democracy has always existed? 


Partial Repeal of Taft-Hartley 


Senator Alexander Smith introduced S. 1785 
in 1953, with the reported approval of the 
late Senator Taft. It proposed to exempt 
the construction industry, most public utili- 
ties and “small” employers from the Taft- 
Hartley Act. 

The Smith bill is now being brushed off 
again for reintroduction as the Holland bill 
(S. 3692). It has devastating implications 
for all public-utility workers. 

Some years ago, the Twentieth Century 
Fund, through Sumner H. Slichter, William 
H. Davis, Edwin E, Witte, William H. 
Chenery, and others, recommended that 
public-utility workers should deposit their 
right to strike in escrow and that they 
should receive in exchange premium treat- 
ment regarding wages, vacations, holidays, 
etc. The Smith bill moves at a 180-degree 
tangent away from that piously expressed 
(but rarely achieved) objective. It would 
impose involuntary servitude upon this group 
of important workers for these reasons: 


(1) It would deprive them of the right 
to strike, first guaranteed by the Wagner 
Act and then carried over into the Taft Act. 
The Smith bill is aimed at the United States 
Supreme Court decision in a Wisconsin 
case which invalidated a state law that ran 
counter to such guarantee in a case involv- 
ing public-utility workers. 

(2) In those States that have no Little 
Wagner Acts (and there are many), these 
workers would have no protected right to 
organize or to compel good-faith or any 
other kind of bargaining. 

(3) There would be no counterbalancing 
provisions for compulsory arbitration be- 
cause (a) it is not provided as a condition 
for exemption in the Smith bill and (b) 
state legislatures and the courts have dem- 
onstrated a predilection to emasculate and 
delimit such laws on the subject. New Jer- 
sey is a case in point. In the telephone case 
wherein I appeared as counsel for the unions 
in 1950, the New Jersey Supreme Court 
made such a shambles of the state law that 
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neither any governor nor any union in the 
public-utility field will make use of it any more. 


To place public-utility workers in such a 
category and to deny them rights concededly 
due to other employees merely because of 
the nature of their employment would re- 
duce these workers to a station of abject 
inferiority. The fact that public utilities are 
generally privately owned introduces a fac- 
tor of human greed and cupidity. A suc- 
cessful experiment imposing relative serf- 
dom on one workers would en- 
courage its expansion in other fields 


class of 


Moreover, the very men who were origi- 
nally behind the Smith bill are publicly on 
record in opposition to it in this regard: 

Senator Tait, in the debate which culmi- 
nated in the enactment of the Labor Man- 
agement Relations Act of 1947, said on pages 
3951-3952 of the Congressional Record of 
April 23, 1947: 

“We did not feel that we should put into 
the law, as a part of the collective bargain- 
ing machinery, an ultimate resort to com- 
pulsory arbitration, or to seizure, or to any 
We feel that it would inter- 
whole process of collective 


other action. 
fere with the 
bargaining.” 

It is interesting indeed to note that when 
he was originally inaugurated as governor 
of New Jersey, Alfred J. Driscoll made 
these illuminating comments on the subject 
under discussion: 

“This program, which is clearly short of 
compulsory arbitration, would seem to do 
all that can be done to protect the public 
interest without invading freedom of 
tract or imposing involuntary servitude. We 
should seek to avoid compulsory arbitration 
of wage matters, would mean the 
end of collective bargaining, without which 
neither free enterprise nor labor 
long endure. From the viewpoint of a work 
ing federalism, moreover, ] doubt whether 
any State can or should undertake to direct 


con- 


since it 


Iree can 


any substantial segment of its economy pur- 
suant to a policy which has not been accepted 
by the Federal Government.” (N. J. Ses- 
sion Law Service, 1947, No. 1, page VII.) 


Inasmuch as the federal government has 
not accepted, and apparently will not accept, 
the policy of compulsory arbitration, no 
state should be permitted to apply such a 
policy to any phase of business which comes 
within the category of interstate commerce 
Certainly, no state should be permitted to 
wipe out the right to strike in any event 
correlative rights to the 

which will 


grants 
involved 


unless it 
assure the 
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resolution of their disputes. A _ cavalier 
disposition of this matter which would give 
carte blanche to a state, encouraging it to 
write any type of law which it saw fit to 
write and withdrawing from public-utility 
workers the right to strike guaranteed by 
the Labor Management Relations Act, would 
certainly reduce the status of public-utility 
workers to that of involuntary servitude. 


Should Labor Be Transformed 
into Commodity? 


An effort is again being made to destroy 
that portion of the Clayton Act in which 
Congress proudly proclaimed to the world 
that labor was not a commodity, thus ex- 
cluding trade unions from the operation of 
the Sherman Anti-Trust Act. 


Space does not permit me to deal at length 
with this subject. I will let Henry Epstein, 
then Solicitor General of the State of New 
York and now a member of its supreme 
court bench, speak for me on two important 
aspects of this problem. 


The following appeared on the editorial 
page of the New York Times on November 
26, 1939. It is part of a letter written by 
Mr. Epstein in response to proposals made 
by Assistant Attorney General Thurman 
Arnold to extend the coverage of antitrust 
laws to labor unions: 


“The most flagrant instance is the record 
of ‘types of unreasonable restraint’ chosen 
by the assistant attorney general: 

“*2. Unreasonable restraints designed to 
compel the hiring of useless and unneces- 
sary labor’. 


“Who is to determine the uselessness or 
lack of necessity? The employer, the work- 
ers, the courts, or perhaps Mr. Arnold or 
his successor prosecutor? The teamster ex- 
ample is one. Is not that a struggle between 
labor and capital to supply greater spread 
of employment, which, barring ‘violence, 
deceit or misrepresentation’, the courts must 
leave to the field of economic conflict? 


“But let us take a more striking possibil- 
ity: Suppose the employes of the American 
Telephone and Telegraph Company had been 
well organized in the period of 1929-35, 
when about 185,000 workers were dismissed 
by that corporation. In those years, despite 
a 5,000,000 increase in shares, despite main- 
tenance of the famous $9 dividends, of 
$52,000,000 increased dividend payments, 
185,000 workers were discharged. Efficiency, 
mechanical improvements, etc., all contributed. 
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“By Mr. Arnold’s test a strike to compel 
the retention of some of these ‘unnecessary’ 
or ‘useless’ workers, even at the expense 
of shorter hours for all, or at the expense 
of less dividends, would constitute, or might 
constitute, a violation of law. Is this the 
province of the courts under the law to-day? 


“Take the first of Mr. Arnold’s types: ‘1. 
Unreasonable restraints designed to prevent 
the use of cheaper material, improved equip- 
ment, or more efficient methods’. 


“Mr. Arnold’s example is ‘factory-glazed 
windows’ or ‘factory-painted kitchen cabi- 
nets’. Is it the purpose of the law or the 
courts to determine from what method best 
results will accrue to society? Is this not 
the very field of economic combat into 
which, with the absence of violence, deceit 
or misrepresentation, the courts should not 
tread without legislative or constitutional 
mandate? 

“Take the instance of the A. T. & T. 
Company herein cited, the relative social 
deficit in the destitution of 185,000 families 
as against the social value of improved gadg- 
ets and the cash dividends to a few. Is this 
the province of the Attorney General or the 
courts to decide? Rather is this not the 
economic battle into which we trust our 
government will not rush, without develop- 
ing an institution of industrial evaluation?” 


International Principles 
of Trade Union Freedom 


A large number of countries have made 
registration of labor unions compulsory. 
Among them are the following: Argentina, 
Albania, Bolivia, Brazil, Ceylon, Chile, China, 
Colombia, Costa Rica, Cuba, Czechoslova- 
kia, Dominican Republic, Ecuador, Greece, 
Guatemala, Haiti, Honduras, Hungary, Iran, 
Iraq, Israel, Lebanon, Libya, Mexico, Pa- 
nama, Poland, Portugal, Syria, Thailand, 
Turkey, Union of South Africa, Union of 
Soviet Socialist Republics, Venezuela and 
Vietnam. In some of these countries the 
registering authority has the right to ex- 
amine and approve the rules before granting 
registration. This enables the registering 
authority to determine the contents of the 
rules and thus possibly to exercise domina- 
tion and control over the internal workings 
of the organization. 


In Portugal the constitution and rules, in 
order to be approved by the ministry for 
cooperation, must contain “a declaration of 
respect for the principles and purposes of 
the national community and an express re- 
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nunciation of every form of activity, internal 
or external, which is contrary to the inter- 
ests of the Portuguese nation.” In a number 
of countries—Iraq, Lebanon, Syria, etc.—the 
registering authorities have an absolute dis- 
cretion whether to grant or refuse the regis- 
tration of an organization.’ 


According to Dr. Jenks, the governing 
body committee on freedom of association 
has pointed out that “while it is a common 
practice for States to provide in their legis- 
lation such formalities as seem to them 
proper to ensure the normal functioning of 
these associations, a provision in virtue of 
which the right of association is subject to 
an authorization given by a government de- 
partment in its sole discretion is incom- 
patible with the principle of freedom of 
association.” It has accordingly recommended 
the governing body to “draw attention to 
the fact that the right of workers and em- 
ployers to establish organizations of their 
own choosing without previous authoriza- 
tion is one of the foundations of freedom 
of association.” 


The McNair Committee found that legis- 
lation governing the drawing up of the 
constitution and rules of organization exists 
in many countries. In most countries, mat- 
ters such as the structure, activities and 
internal administration of such organizations 
are dealt with by rules made by the organi- 
zations themselves and, in such cases, the 
provisions of the law, if any, are generally 
of a purely formal nature—for instance, 
Austria, Belgium, Denmark, Finland, France, 
Federal Republic of Germany, Iceland, Ire- 
land, Israel, Italy, Luxembourg, Mexico, 
Netherlands, Norway, Philippines, Sweden, 
Switzerland, United Kingdom, United States 
and Uruguay. 


In some cases, however, the law contains 
specific provisions on certain of these mat- 
ters. Thus, in Gréece, the Trade Union 
Act of March 21, 1920, regulates in great 
detail a number of questions relating to 
meetings, such as the quorum, the method 
of voting, and such matters as strikes, ap- 
proval of accounts, the method of taking 
decisions on proposed strikes or lockouts, 
the imposition of penalties on their members 
and the granting of remuneration to the 
members of executive committees. Similarly, 
in Honduras, the Act on Industrial Or- 
ganization deals with the majorities required 
for certain purposes such as the approval or 
revision of the constitution and rules, the 


assessment of special levies, the expulsion 
of any member, the merger with another 
organization or the withdrawal therefrom, 
the winding up of the organization and 
strikes or lockouts. Something similar is 
found in Colombia, Guatemala and Iran. In 
Japan and in New Zealand there are provi- 
sions concerning the election of officials by 
secret ballot. In some countries the law 
imposes certain provisions as to the amount 
of dues payable by members, for instance, 
New Zealand, Canada (in the Province of 
Quebec) and Turkey. In some countries the 
law limits the objects upon which these 
organizations can expend their funds, for 
instance, Egypt and Syria. In some coun- 
tries the judicial or administrative authori- 
ties may intervene where it appears that 
irregularities have occurred or are likely 
to occur in the exercise of functions by 
organizations.” 


Some Serious Problems 
Concerning Internal Union Affairs 


As an active practitioner in this field, I 
recognize that there are many serious prob- 
lems. Some of them may be briefly sum- 
marized as follows: 

(1) The development of one-party systems 
and personal dictatorships resulting from 
centralization of power in the international 
union for the sake of more effective col- 
lective bargaining strength. 

(2) The handmaiden of perpetuation of 
power, that is, the denial to individual mem- 
bers of freedom of speech and assembly 
and the right of independent review when 
sanctions are imposed on them. The ques 
tion that is most frequently asked today is 
how the union member, who was to obtain 
freedom and justice through the union, may 
now obtain freedom and justice im it. 


The American Civil Liberties Union has 
asked unions to adopt a recommended “bill 
of rights” in the hope that this will correct 
conditions that are antithetical to union 
democracy. Some of it is already taken care 
of by the AFL-CIO Ethical Practices Code. 
I hope unions accept the rest of it 


’ 


(3) The abuses stemming from improper 
trusteeships of unions, and their perpetua- 
tion and misuse either for power politics or 
as a cover for embezzlement. 


(4) The method of voting 
secret ballot, with the potentiality of fraud 


whether a 














1From The International Protection of Trade 
Union Freedom, by C. Wildred Jenks, LL.D. 
Cantab., published under the auspices of The 
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Frederick A. Praeger), Pt. 3, pp. 261-264. 
* Work cited at footnote 1, at pp. 270-271. 
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inherent in secrecy, is preferable to open 
voting, with its reduction of the fraud 
possibilities but its potentiality of retaliation 
by those in power against voters who dis- 
please them. The Australian secret ballot 
against New England “town meeting” open 
voting has been the subject of controversy 
for a long time, with unions sincerely di- 
vided on the question. 


New laws, ethical-practices codes, union 
bills of rights, expulsion of recalcitrant or- 
ganizations’ and punishment of individual 
offenders are only temporary and fleeting 
panaceas. I was taught that much aimost 
40 years ago when I was associated with 
Samuel Untermyer as joint counsel of the 
Lockwood Committee during the Brindell 
and Hettrick and similar union-employer 
association inquiries and as a special assist- 
ant district attorney in connection therewith. 


The evolutionary process requires active 
membership participation in order to achieve 
and keep democracy in our trade unions. 


How Members Can Prevent 
Public Regulation 

When an employer bribes a racketeering 
official, it becomes extortion and employers 
are regarded by the public authorities as the 
victims, although invariably they are the 
instigators of the crooked dealings. Men 
who give bribes adopt an attitude of moral 
superiority toward those who accept them 
and then use the corruption, which they 
have helped to engender, as a means of 
discrediting the fundamental purpose of the 
institution which they have served to de- 
bauch. In any event, nobody ever suggested 
that the growth of corporate enterprise 
should have been stunted because predatory 
robber barons were identified with it in its 
early days. These individuals have been 
romanticized in song and story and on the 
stage and in the movies as exemplars of 
rugged individualism. Their counterparts 
are really struggling for existence today. 
Likewise, those individuals identified with 
labor unionism (very much in the minority) 
who have been fouling their own nests will 
disappear. They would vanish much sooner 
if Labor could be afforded the opportunity 
of cleaning its own house rather than con- 
centrating so much of its efforts in resisting 
industry’s attempts to destroy it. But clean 
house it must if the institution is to survive. 


Trade unionists in organizations now un- 
der investigation have only themselves to 
blame for the McClellan Committee revela- 
tions and the implicit threat to one of the 
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For his part the employer must realize 
the moral responsibility he bears to- 
ward his employees, and toward the 
community in which he operates and 
lives. No man lives in a vacuum. And 
employees, for their part, should con- 
sider well the moral responsibility for 
a fair day's work for a fair day's 
pay, an obligation too often honored 
in the breach. —James P. Mitchell 





cornerstones of our Democracy—the organ- 
ized labor movement. 


They do not attend meetings. They show 
little interest in the operations of their 
unions. They tolerate a machine-controlled 
system which keeps leaders in office 25 years or 
more regardiess of performance. They require 
no accounting of officer stewardship. 

They permit members of my profession 
to create devices which throttle democracy, 
such as giving top executive boards and 
officials power to enact all laws and to issue 
mandates subject only to difficult and ex- 
pensive mail-ballot membership referenda. 
They passively accept the shutting-off of 
open discussions and exchange of views. 
The old “town hall” meeting atmosphere 
is gone. 

They allow criticism to be stifled by per- 
mitting the excessive cost of proceedings 
(legal and stenographic) and other penalties 
to be saddled on those who have the courage 
to initiate charges, if they should be deter- 
mined to be unfounded. 


They surrender their liberty and human 
dignity by letting union leaders assume des- 
potic powers in exchange for pseudosecurity 
—the same dead end road which the people 
of Hitler, Mussolini, Franco and Stalin 
traveled to slavery and degradation. 


A union which is run honestly and de- 
cently (and there are and have been many 
in my own long experience) needs no stric- 
tures implemented by sanctimonious shib- 
lobeths. All it needs is the good old golden 
rule and just a few of the Ten Commandments. 

Preventive palliatives which fail to deal 
with the root of the evil, where it exists, 
simply pull the shades down on the shabby 
and seamy sides of those internal organiza- 
tional households in the hope that their 
unhappy families and the public will soon 
forgive and forget. 
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The grave danger, of course, is that cor- 
ruption of power will survive and the ab- 
solutism of the latter will, as Lord Acton 
pointed out long ago, only continue to make 
the former absolute. Rank and file eternal 
vigilance—an aroused and continually in- 
terested membership—are the only perma- 
nent answers. A return to the idealistic, 
self-sacrificing, hard-working, consecrated in- 
dividuals to whom union members were not 





just “working stiffs” who kicked in their 
dues and assessments, but were instead 


warm human beings whose jobs, wages and 
welfare destinies were always sacred trusts 
is badly needed. 


Conclusion 

Resistance to public regulation of internal 
union affairs on the part of labor, manage- 
ment and the public is a matter of imperative 
necessity if we are going to preserve our 
way of life. Resistance on the part of the 
17 million organized workers in this country 
could be made meaningful if they could 
lose their preoccupation with the internecine 
fights which have been doing so much to 
retard the growth and development of trade 
unionism in this country. 


Ideological conflict will occur in almost 
every organization, whether it be the family 
or a federation of labor organizations. It is 
often healthy because, through the process 
of friction, argument, testing and essential 
compromise, it produces a modus vivendi 
stronger than either of the conflicting ide- 
ologies standing alone. 

But ideological conflict pursued to the 
point of self-destruction is a great evil. Un- 
less there is a spirit of largesse, of tolerance 
for views seriously held and sincerely pro- 
pounded, and unless there is a point of 
merger of ideas, there is the very real 
danger of mutual destruction. 

History is full of examples of the zealot 
sacrificing himself and his opponents in an 
unrestrained rush to impinge his ideologies 
wholly, completely and forever upon his 
opponents. The very word “zealot” arose 
from such a situation. 

When the Romans were besieging Jeru- 
salem in 70 A. D., they met with an opposi- 
tion so dedicated and so fierce that the 
powerful Roman legions, led by the leading 
military geniuses of the day, could make 
no headway. Sorties from the city by men 
enveloped in flames, who were human in- 
cendiary torches flung in the midst of the 
Romans, disconcerted and discouraged the 
greatest military power of the age. But 
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then the zealots, fanatical about certain 
religious practices, attempted to foist these 
practices upon the rest of the population 
of Jerusalem. To their inflamed passions, 
only a united front forged by their ideologies 
and theirs alone would triumph. 

The situation deteriorated so that, instead 
of fighting the Romans, the zealots and 
their opponents sought each other out in 
the twisted alleys of the once-impregnable 
city. The slaughter and carnage they visited 
upon themselves outstripped anything done 
by them to the Romans. They decimated 
themselves. Weakened in numbers, worn out by 
their own passionate struggle to achieve su- 
premacy for their uncompromising ideologies, 
they fell victim to their own quarrel. They 
could offer no resistance when the Romans 
breached the walls and burnt the temple. 

The passage of nearly 2,000 
seen only the beginning of some sort of 
recuperation. 


years has 


In Grace Hegger Lewis’ fine biography 
of Sinclair Lewis, entitled With Love From 
Gracie, will be found a letter he wrote to 
his then wife on August 29, 1922, when he 
decided to abandon the project of writing 
a labor novel which he was going to call 
Neighbor. Let me from the letter, 
and you can take what Lewis wrote 35 vears 
ago as the text of my sermon: 


quote 


“I simply can’t get interested in union 
news, as spread in the labor papers, nor in 
the economic backgrounds Good 
Lord how they fight over their economics, 
over their methods of organization! No two 
members of even such small organizations 
as the I. W. W. or the Proletarian Party 
(so small & feeble a that I’d never 
heard of it till | came here) can agree on 
anything. As though the exact manner of 
organization mattered a damn in comparison 
with the prime need of getting together in 
any kind of organization.” 


sect 


To the 17 million organized workers of 


this country and the 46 million others who 
need organization so badly, I say: “Close 
ranks.” Gird yourselves for the real battles 
for self-preservation which the present wave 
of hysteria will surely precipitate. In a 
world which is gradually being transformed 
into a combination of either Communist or 
fascist states, they may have to prepare to 
say with Whittier: 

“We seem to see our flag unfurled 

“Our champion waiting in his place 

“For the last battle of the world 


” 


[The End] 
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By EATON H. CONANT 


Defenses 
of Nonunion Employers: 


O RGANIZING drives and related activi- 
ties have continually captured the in- 
terest of observers of the industrial relations 
scene. Labor and management have been 
most resourceful in pursuing organization, 
on the one hand, or attempting to avoid it, 
on the other. Such activity has attracted 
notice because it is often carried on with 
attention-arresting strategems and maneu- 
vers. Interest in organizing activity is es- 
pecially great presently when large-scale 
expansion in the labor movement has stalled. 


Employer resistance to union organization 
is certainly the factor doing the most to 
retard this expansion. Few studies have ex- 
amined the policies and practices currently 
used by employers to defeat organization in 
their plants. Such studies would have great 
value if based on direct company sources 
under conditions where information could 
be reliably solicited from confiding man- 
agers. This article is a summary report of 
such a study recently conducted by inter- 
viewing managers of 24 firms who operated 
establishments in a highly organized mid- 
western manufacturing center. All employers 
interviewed were members of a local em- 
ployer’s group that gave full approval to 
the study. The respondents placed con- 
siderable confidence in the referral of the 
employer’s group and were assured that the 
study would be reported anonymously, They 
were therefore successfully encouraged to 
describe their firms’ basic methods for 
defending against union organization. 

The 24 employers operated firms in a 
community where unions are strongly es- 
tablished and the threat of organization is 
a continual possibility. The Bureau of Labor 
Statistics has estimated that 90 per cent of 
community workers in durable manufactur- 


ing are employed in plants where contracts 
cover a majority of employees.’ Twenty- 
one of the companies were engaged in dura- 
ble manufacturing and were representative 
of a residual of local firms that had not 
been successfully organized despite con- 
certed union drives pursued in earnest since 
the thirties. Twenty of the 24 companies 
had undergone 33 organizing attempts since 
that decade and had successfully resisted 
them. The firms were rather small estab- 
lishments in terms of numbers of employees. 
Four firms employed fewer than 50 workers, 
seven employed from 50 to 100, six had 
from 100 to 200, five employed from 200 to 
500 persons, and two had work forces of 
over 500 workers. One of the latter had an 
employee group of some 2,000 persons. 


A semistructured interview was used in 
the investigation. The interview schedule 
was drawn up after pilot interviews had been 
performed with five nonunion employers in 
the community. The pilot interviews found 
that managers would respond frankly to 
the topic and showed that they could con- 
sider past experience and present defenses 
in a frame of reference that gave a well- 
constructed picture of company history and 
present policy. Observations from the pilot 
interviews and points suggested by a review 
of the literature formed the basis for the 
interview eventually employed. Briefly, the 
interview was used to obtain a description 
of each firm’s methods for defeating organi- 
zation while key questions were used to 
evaluate commonalities among the com- 
panies as a group. For instance, questions 
were asked to determine if managers thought 
they forestalled organization by offering 
employees attractive wage or supplemen- 
tary compensation, Similarly, they were 





1 United States Department of Labor, Bureau 
of Labor Statistics, Wages and Related Bene- 
fits, Major Labor Markets, Bulletin No. 1157 
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(Washington, D. C., Government Printing Of- 
fice, 1954). 
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A Study from Company Sources 


This article is the result of research conducted by the author as research 
assistant, Industrial Relations Research Center, University of Wisconsin, 
under a grant from the university's Graduate School Research Committee. It 
is a study of a group of firms in a highly organized community, and it re- 
lates the major defensive techniques that have been developed by the group. 





asked if other employee relations practices 
such as representation plans, referral prac- 
tices in hiring, and like procedures had been 
adopted. Descriptions of companies’ past 
experience with organizing attempts were 
obtained, as well as accounts of defensive 
actions taken during those periods. Em- 
ployers were asked if they had taken precau- 
tions to prevent recurrence of such attempts, 
and how they evaluated their abilities to 
defeat future union efforts. 


Past Experience 
and Present Defenses 


The existence of outside unions posed a 
continuous self-perceived threat to the man- 
agers of these firms. Many of the com- 
panies had withstood repeated organizing 
attempts over the past two decades. The 
knowledge that alert and aggressive unions 
existed outside their plants conditioned de- 
fenses and caused managers to make con- 
siderable adjustments in company policies. 
There was no manager interviewed who did 
not indicate he realized that unions, despite 
past defeats, watched events within the 
firm closely in order to time new efforts 
most advantageously. Employers commonly 
made summary remarks of an anticipatory 
nature, such as the following: 

“In the last election the only real issue 
the union could use was about the only 
thing we didn’t have—seniority, and they 
made what they could out of that. We will 
probably have another election about next 
March, and all we can do is keep up on the 


wages and fringes and go along as we are. 
I would guess that we will hold them off 
again by about the same margin next year.” * 


Managers who bore the brunt of such con- 
certed union activity stated this experience was 
critical enough to bring them to intensively 
study methods for blunting the effects of 
future union approaches. The above man- 
ager’s reference to wages and fringes as one 
defense against unions was repeated by 
many other persons. The study found that 
the threat of organization considerably in- 
fluenced compensation policies of the firms. 
The prospect of potential organizing ac- 
tivity was the factor that most directly led 
managers to form their defenses. One em- 
ployer who was struggling with a union at 
the time of interview gave a dramatic ac 
count that illustrated how these events could 
affect a firm’s leadership : 

“We hope to get our production up thirty 
per cent, but as things are, it has fallen 
forty per cent. ... We are all fencing. With 
this union business you can’t go up to them 
and kid them and say, ‘Hey Joe, you don't 
want to join a union do you?’ I expect the 
union boys to come in here any time with 
their list and ask for an election. ... As 
things are now, it is like taking a walk right 
up to the brink of a cliff without realizing 
it, and just dropping off. (Illustrating re- 
mark with hand gesture on edge of desk.) 

Thus, employers who were once “educated” 
by the impact of the outside union, and its 
sudden and dramatic approach, adjusted to 


continuing union pressure by adopting de- 





2 This and following quotations are taken 
from interview records made during field work 
for the study. 
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fensive policies that the study found were 
vather uniformly practiced in the firms. In 
this community, at a time when govern- 
mental regulation of industrial relations pre- 
vailed, the companies’ managers testified 
their central defenses were almost entirely 
oriented toward winning worker acceptance 
of company employee relations policies. 
Rather than use restaint or force to main- 
tain their nonunion position, the great ma- 
jority of employers had adopted an integrated 
system of employee relations practices which 
were aggressively pursued in a continual 
anticipatory manner in order to, as one em- 
ployer put it, “remove the bit from the 
unions’ mouths.” 


Reports of industrial conflict and violence 
often accompany descriptions of organizing 
activity which commonly come to our at- 
tention in public media. If this study is any 
indication, such widely publicized reports 
of organizing strife conceal the fact that 
most nonunion firms seldom get involved 
in such disputes. Instead, they make their 
defenses by quietly mending their fences in 
other ways. The study did find four firms 
whose managers testified that defenses of 
a more aggressive kind had defeated organ- 
izing unions in the present decade. Two 
of these firms had successfully performed 
back-to-work movements in accomplishing 
this. Another employer who had once been 
organized had successfully urged a decerti- 
fication election on his workers, and had 
been aided in doing this by dissension exist- 
ing between a racial minority and a ma- 
jority faction in his work group. Still 
another intransigent manager was found 
who had refused to bargain with a union 
that had won every vote of his some 200 
employees in a representation election. Here, 
in this firm, employees had been dismissed, 
and resulting litigation was stalled by every 
conceivable legal maneuver. After months 
of strife, the firm had won out after making 
efforts and sacrifices which few employers 
would be willing to make. The manager of 
another company who was familiar with 
this firm’s situation offered this interesting 
opinion of that company’s position: 


“I wouldn’t be surprised as far as they go 
that they may be the first to get organized. 
Their employment situation is really a 
captured open shop. They will have a prob- 
lem on their hauds if they do get organized 
and have to work with a union.” 

The activities of these four firms indicate 
that a small minority of companies were 
found that defeated unions with tactics 
reminiscent of those pursued in earlier in- 
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dustrial relations decades. Even so, they 
proved to be interesting, largely because 
their actions were exceptional, The most 
striking characteristic of the majority of 
companies’ defenses was that they were so 
rationally directed at ameliorating employee 
relations conditions within the firms. 


Managers volunteered that in earlier de- 
cades they had often defeated unions by 
more overt tactics, such as back-to-work 
movements, employee dismissals, and simi- 
lar repressive responses. However, the in- 
terviews revealed, their defenses in the present 
climate of industrial relations were seldom 
of the furious, emotive variety. While em- 
ployers generally thought negatively of the 
federal policy of allowing representation 
elections, they nevertheless had made a 
rational adjustment to the policy’s possible 
implementation. They indicated they be- 
lieved elections could not be avoided by 
force, by dismissing union sympathizers, or 
otherwise by dealing with employees belli- 
gerently. Employers realized these actions 
could work to their firms’ disadvantage 
should elections occur. Accordingly, the 
election possibility caused managers in this 
community to work intensively to gain em- 
ployees’ identification for their firms. Just 
as unions necessarily directed their organ- 
izing activity to bring about successful elec- 
tions, these nonunion companies competed 
with unions for workers’ sympathies for the 
same purpose. By very deliberately attend- 
ing to the adequacy of compensation policies 
and the quality of management-employee 
relations and by structuring social relations 
among the workers in their plants, the ma- 
jority of employers attempted to gain em- 
ployee identification so that union-company 
contests would not have to be won in the 
short-term period of concerted union ac- 
tivity, but would be won before the attempt 
occurred. 


Economic Factors 
in Company Defenses 


Students of the labor market have gen- 
erally believed that some unorganized firms 
may forestall organization by offering em- 
ployees wages equivalent to union rates. By 
all the weight and emphasis of their testi- 


mony, employers indicated an important 
part of their defenses operated through such 
attention to the adequacy of wage levels 
and supplementary benefits. This testimony 
Was interesting not only because it revealed 
common methods of defense against organ- 
ization, but because it also gave an indica- 
tion of the manner in which unions influenced 
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wage determination in the nonunion sector 
of this highly organized community. Nine- 
teen of the 24 managers said they made 
annual or semiannual adjustments of their 
wage levels through the use of wage sur- 
veys to maintain rates at going levels. Six- 
teen of these managers specifically indicated 
these adjustments were made to protect 
their firms’ nonunion positions, Five man- 
agers volunteered that their wage levels did 
not meet community averages because of 
impeding competitive factors, such as size 
of firm, previous financial difficulties, and 
similar reasons. 

In response to questions about fringe 
offerings, employers also stated that these 
features were considerably important for 
maintaining employee relations conditions 
that would protect their nonunion position. 
It would not be accurate to say the union- 
forestalling motive was the sole considera- 
tion in compensation determination in these 
firms. Obviously, supply-and-demand fac- 
tors in the local labor market exercised an 
influence. However, the union-forestalling 
motive was expressed so frequently and de- 
finitively that the conclusion is warranted 
that this factor alone and in isolation would 
have been sufficient to cause firms to make 
these adjustments. Consider the following 
testimony of these typical employers: 

“The first thing that the unions will get 
you on will be your wages, beyond any- 
thing else, of course, and this is what these 
people [employees] are mainly interested 
in. When we find the average incentive 
earnings have gone up one or two per cent 
on the survey, we adjust the system to fol- 
low. I go to the shop twice a year and 
speak to the men and tell them of this rise.” 

“First, you have to pay attention to your 
wages and fringes [respondent referring to 
union organizing potential]. ... The only 
issue the union could get up in the election 
was seniority.” 

“Right now I have a couple of local union 
contracts in my desk and we do pay above 
these. The president of the company has 
said, ‘Above all else we can’t afford a strike 
Pay them anything, do anything because 
anything you do will hurt us less or cost us 
less than a strike.’ ” 

“We use the surveys to keep up on area 
wage rates. We make comparisons with 
about eight other organized companies who 
are our competitors and we have led these 
ordinarily. I think probably the wages 
would not be what they are now if we 
hadn’t had the elections.” 
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. . . the most abstruse and delicate 
piercings of modern mathematics or 
of chemistry could not achieve a 
formula for an appropriate appor- 
tionment of the relevant components 
of valor and caution, stability and 
change, tradition and convenience, 
in the myriad of instances that solicit 
the judicial judgment. 

—Felix Frankfurter 





Similar testimony was forthcoming on 


the importance of fringes: 


“Where unions have the advantage is on 
fringe factors, and here we stay ahead of 
them a bit. We have just recently given 
three weeks vacation after ten years for 
instance.” (The respondent believed fringe 
benefits were more comparable in employees’ 
minds than wages.) 


“We have all the usual fringes including 
profit sharing. . . . In the last election 
the only real issue the union could use was 
about the only thing we didn’t have— 
seniority, and they made what they could 
out of that.” 


“When the union movement started go- 


ing by in 19—, we looked around and de- 


cided on profit sharing.” 


“We have gone down their list (the fringe 
list of a union then attempting to organize 
the firm) and we give them about every- 
thing on it already and maybe more. We 
even had paid sick leave which they didn’t 
have on their list.” 


Objective sources of company and com 
munity wage survey data were available 
for verifying employers’ statements. In- 
spection of these surveys supported man 
agers’ testimony on the comparative position 
of company wage levels, and revealed in- 
teresting supplementary findings. Compari 
sons of average hourly earnings for groups 
of union and nonunion firms of similar size 
in durable industries showed only minor 
differentials between the two groups. Non- 
union firm levels were seldom more than 
five cents below those of union firms. This 
was an insignificant difference in a com- 
munity where survey data indicated wage 


rates had advanced annually for several 


years by some ten cents an hour in most 
job classifications. Figures for average hourly 


fringe costs per employee were availabie 


for a group of some 40 union and 40 non 


103 





union firms. This data provided a more 
interesting comparison. 


These costs were reported on an inclu- 
sive group of supplementary benefits includ- 
ing all payments for time not worked, all 
extra compensation such as overtime or 
bonus payments, and all other nonhourly 
labor costs including insurance, health bene- 
fits, social security and workmen’s compen- 
sation. Fringe cost comparisons from these 
detailed reports revealed an interesting com- 
parison and dispersion. Both union and 
nonunion groups had a median hourly cost 
per employee just in excess of 50 cents per 
hour. Also, both groups’ lowest figure 
within their ranges was slightly in excess 
of 30 cents per hour. However, the organ- 
ized companies’ hourly cost figure at the 
top of their range was 75 cents, while very 
nearly the entire fourth quartile of the non- 
organized group exceeded the organized 
firms’ upper limit, with a quartile spread 
of from 71 cents to slightly over $1.15 per 
employee per hour. Inspection of specific 
data revealed that the reason for the non- 
union firms’ greater costs at this upper 
level was profit-sharing and similar bonus 
payments. Eleven of the firms in the study 
had profit-sharing plans which can be re- 
liably estimated to have paid employees an 
all-company average of approximately 20 
cents per hour. 


This comparison of objective sources of 
information largely verified managers’ claims 
about maintaining going levels of compen- 
sation and their related statements that in- 
dicated defense against union organization 
was a compelling reason for this practice. 
A further finding which inspection of the 
survey data brought out is worth mention- 
ing. All the nonunion companies included 
in the study were members of a local em- 
ployers’ group, and used its surveys as basic 
external wage criteria. These surveys were 
conducted in a community where 90 per 
cent of employees in durable industries 
worked in firms where union contracts cov- 
ered a majority of employees, The rates in 
the surveys largely reflected negotiated levels. 
The companies participating in the surveys 
were predominantly organized firms. Or- 
ganized companies comprised approximately 
80 per cent of participating firms. Some 
of the surveys were inclusive enough to 
cover three fourths of community produc- 
tion employees. From these facts it can 
be reasonably concluded that nonunion firms 
that used these surveys for adjusting wage 
levels removed possible union-nonunion dif- 
ferentials unions might have exploited to 


104 


gain entry to the firms. Furthermore, even 
the nonunion employer who did not de- 
liberately use the surveys to “remove the 
bit from the unions’ mouths” indirectly 
accomplished this purpose when he used 
this information as wage criteria for other 
reasons. The study revealed, therefore, that 
a majority of the employers investigated 
made quite significant and deliberate adjust- 
ments in their compensation policies to avoid 
organization. This attention to compensa- 
tion policies was just one method managers 
stated they used to reduce the possibility 
of being organized. 


Employee Relations in Companies 


Few employers were found who believed 
organization could be avoided with com- 
pensation policies alone. During the inter- 
views managers were asked the question: 
“What would you say is the most import- 
ant thing you do to keep unions out of 
your plant?” The answers were varied, but 
again revealed that companies’ defenses were 
made operative through employee relations 
factors. One manager replied that his com- 
pany’s policy of meeting unions’ challenges 
with repressive responses was its most im- 
portant tactic. All others without hesitation 
mentioned various kinds of employee rela- 
tions practices. Nine of the 24 managers 
said that maintaining their companies’ wage 
levels at going rates or with generous bonus 
systems were their most important approaches 
to the matter. There were eight persons 
who could not specify any one thing as 
most central in their programs. These people 
referred to a variety of employment policies 
in the interviews, but refrained from singling 
out any one practice in particular. The 
almost typical response these persons gave 
was of this kind: 

“T couldn’t really choose any one thing. 
It is something you work at from day 
to day.” 

“It’s a matter of a lot of things that you 
have to pay attention to.” 

While these comments did not give a 
specific or selective indication of managers’ 
thinking, they did demonstrate how intensely 
they considered their situation. 

Six persons mentioned a number of things 
in the category of “human relations” in 
their replies. One manager mentioned the 
operations of his company’s employee rep- 
resentation plan. Others mentioned such 
interpersonal factors as “encouraging con- 
cern for the individual employee,” or similar 
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concerns, as their most important policy. 
This concern with social relations was wide- 
spread in all the firms whether or not man- 
agers specified them as first in importance 
for defense against unions. There were few 
firms found where management did not 
make efforts to adjust individual, group 
and management-employee relations in the 
plant in ways which would win identification 
for the firm should unions approach and 
test employees’ loyalties with an election. 
One apparent consequence of the growing 
professionalization of industrial relations is 
that it has turned nonunion managements 
to an intensive consideration of methods of 
adjusting social relations in their plants in 
order to defeat organizing activity. Man- 
agers consistently described three kinds of 
approaches to their employee groups that 
were believed valuable in this context. 
The first of these was an employee serv- 
ice concept found in the employee relations 
departments of the firms. These departments 
were described as centers where continuing 
efforts were made to administer wage, griev- 
ance and recreation services, and a variety 
of others, in a manner that prevented em- 
ployee unrest and possible recourse to unions. 
A second area of emphasis managers iso- 
lated in their testimony was a concern with 
the quality of interpersonal relations exist- 
ing between management and workers, Many 
of these firms were relatively small-owner- 
operated enterprises with histories of fre- 
quent and intimate association between man- 
agers and workers. Most managers believed 
interpersonal relations of this kind were 
valuable for keeping workers’ identifications, 
and worked to maintain and reinforce them 
when representation elections were immi- 
nent. A third consistently cited approach 
to conditioning shop relations was made 
operative by establishing group relations in 
the work force. These groups were of sev- 
eral kinds, such as recreational organiza- 
tions, employee clubs, and representation 
plans. Nine of the 24 companies operated 
employer-sponsored representation plans some 
20 years after public policy had placed their 
establishment beyond the law. 


Personnel Administration 
and Employee Services 


Space considerations do not 
tended description of the many 
activities which managers stated their per- 
sonnel departments pursued to reduce the 
possibilities of being organized. The tactics 
adopted by the different firms were gen- 


allow ex- 
important 
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erally similar. Perhaps a description of one 
firm’s departmental operations can convey 
the essentials. At this particular firm, the 
personnel director said that he was sure 
companies could solve “the union problem” 
with employee relations programs, but he 
believed that “many of them don’t realize 
the importance of attending to things before 
it is too late.” His firm had recently under- 
gone an organizing attempt. He explained 
that his company itself was one that had 
neglected to work with employees to gain 
defensive support prior to the experience: 


“I was surprised when it all happened 
and went right out into the plant and called 
a supervisors’ meeting. I don’t think that 
the supervisors were alert enough to this, 
and neither were we. The president went 
around and called at the employees’ homes 
but not too many of them would open up 
and say what their gripes were. After that 
[the election], we went to work and got 
things attended to.” 


After the union’s defeat, the personnel 
department moved in several ways to re- 
build employee confidence and prevent re- 
currence of union activity. The company 
turned to a more rational wage determina- 
tion policy, and began to use wage surveys 
to adjust its wage rates to those of com- 
parable community occupations, Compen- 
sation offerings were improved by raising 
the wage level and adopting a profit-shar- 
ing plan. Beyond these economic improve- 
ments, the firm had tried several methods 
for improving interpersonal relations be- 
tween management and employees. An em- 
ployees’ club had been established, where 
employees with some minimum longevity 
had the chance to gather and play cards, 
attend sporting events, and get to know 
management personnel outside of working 
relationships. The company was convinced 
these efforts to allow employees to get to 
know the “boss” were an essential of good 
management. Along with this group rela- 
tions effort, the firm was sponsoring worker 
meetings on company time where films on 
“economic education” and other topics were 
shown. An employee representation plan 
or “shop committee” established 
after the union’s attempt. Committee mem- 
bers were elected from the work force and 
met monthly with management to discuss 
employment conditions. (The operations 
of this and several other plans the study 
found in the companies will be examined 
later in this article.) 


also was 


Generally, then, the employee relations 


department had made a broad reaudit of 
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company employment practices. The em- 
ployment manager stated he was confident 
the new policies had won employees to 
company loyalty. He was satisfied with 
their current operation, but was not relax- 
ing his efforts. The interview closed with 
summary remarks similar to those noted 
earlier: 

“T can’t say what is the most important 
thing to do to keep them out, With me, 
it’s a daily concern.” 


A description of similar adjustments other 
firms have made to forestall organization 
could be offered, but management in other 
organizations, with some differences in em- 
phasis, all worked out programs similar to 
this firm’s. These programs, with their 
day-to-day pragmatic evaluation of employ- 
ment conditions were described as essential 
for defeating union activity. Previously we 
have seen how the threat of organization 
influenced company labor costs. Company 
personnel practices obviously were radically 
transformed by this same stimulus. 


Management-Employee 
Interpersonal Relations 


The value which managers attached to 
the practice of reducing social distance be- 
tween themselves and employees was con- 
siderable. Employers testified to a very 
general belief that personal identifications 
workers might have with management 
and the company were valuable assets in 
struggles with unions. The remark of the 
following employer could have served as a 
standard for nearly all those interviewed: 


“The position of an open shop company 
is unique. You have got to be around so 
that they know and recognize you and don’t 
think that the boss is just a guy sitting up 
there in the office with his feet on the desk 
counting a roll of money.” 


Some firms adopted induction programs 
for new employees in order to create such 
identification. Other firms believed in as- 
signing newer and younger workers to posi- 
tions with loyal employees of longer tenure 
who could instruct these novices by example. 

In many of the companies, the point was 
made that employers had historically at- 
tempted to establish a climate of relations 
that these persons’ own statements can best 
describe. Remarks like the following illus- 
trated managements’ rule-of-thumb sophis- 
tication in human relations perceptions: 

“An unorganized firm has to consider its 
position in an area like this and recognize 
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the possibility of organization of course. 
; These people need security and look 
for leadership and need it just as people 
need love and sex and other things. You 
can’t deal with them with a gold plated 
hand on the back, but you have to realize 
what they need. When a vacuum exists in 
these ways, this is where the union comes in.” 


Another remark from a different employer 
follows: 

“As far as I can see, the relations that we 
have been able to keep between manage- 
ment and employees is probably the first 
reason that keeps us unorganized, We have 
never paid much attention to rank and posi- 
tion here, and things are informal and on a 
first name basis. We have another 
practice here to give you an example of this. 
When a man has a birthday, he is allowed 
to bring a bottle into the shop and the men 
have a drink with him. I have taken one 
with them very often when I bring the 
man’s birthday bonus around for him.” 


As a previous example has shown, a non- 
union management that survived its first 
organizing attempt moved quickly to build 
more adequate employee relations programs 
to defeat future attempts. An important 
part of this reaudit typically involved some 
modification of the existing state of social 
distance between management and workers. 
Managers realized unions might retire from 
the plants and return later to harass them 
when the statutory election bar had run its 
course. The threat of renewed elections 
drew management to seek increased inter- 
personal contact with workers to gain their 
loyalty. Some attempted to make the rounds 
and speak to employees with a very general 
regularity, perhaps twice a week or so. 
Several employers indicated face-to-face re- 
lationships were sought with a scheduled 
regularity: 

“We have a definite requirement around 
here that at least one of the top manage- 
ment people should go through the plant 
every day and speak to people. I don’t 
mean that this should be passed on to the 
personnel man to do either, but top man- 
agement itself.” 


Another employer stated: 


“IT make the attempt to go around the 
floors daily and speak to the people on 
various matters. I would say that this is 
our most important approach to the prob- 
lem: stopping and speaking to individuals 
and asking them how things are going. 
; I don’t mean that this is carried on 
like a floor by floor inspection, and you 
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shouldn’t carry this so far as to think of 
them as a name or a number or they will 
react to it.” 


Enough has been said to show that the 
union-management rivalry for worker loyalty 
is continuous and requires significant man- 
agerial adjustments in relations with indi- 
vidual workers. This competition affected 
the compensation policies of the firms and 
their personnel administration practices, and 
was sufficiently strong to cause employers 
to amend social and authority relationships 
that otherwise would have been rather dis- 
tant and formal. 


Representation Committees 
in Companies 

Nonunion companies have often met the 
challenge of union activity by establishing 
employee groups whose functions impede 
union entrance to their plants. Since the 
Wagner Act, federal labor relations law has 
declared employer-sponsored company un- 
ions or representation plans to be unlawful. 
Despite this fact, the study found that nine 
of the 24 companies had representation plans 
in their work groups. The managerial con- 
sensus was that these plans accomplished 
good results in allowing workers to com- 
municate with management. In turn, as one 
employer put it, they allowed the companies 
to observe “the pulse of the group.” The 
plans were considered valuable because they 
superseded union entry and also gave man- 
agements some estimate of employee morale 
The foremost problem that arose in deci- 
sions involving the establishment of such 
committees was the question of union vul- 
nerability. Several persons indicated that 
this thought was paramount in their minds 
at the time of establishment, and referred 
to broader community opinion: 


“What 
composed of a lot of things. 
was going to pick anything as our most 
important activity in this respect it would 
be our employee committees. Against all 
the advice of people who think that this is 
dangerous and a set-up for organization, we 
have organized two of these, one with 
members for the shop people, and one with 

members for the office workers, and 
we think it works out fine.” 


is done to keep unorganized is 
I suppose if I 


A similar statement follows: 

“We do have a plant committee although 
the people at don’t encourage these 
and a lot of other people think it is a risky 
practice.” 
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The fact that these nine employers over- 
came their apprehensions and established 
representation plans is some index of the 
value they placed on the committees’ opera- 
tions. 


The committees were made up of from 
three to eight employees elected from the 
firms’ work forces, except in two instances. 
Two managers said that their employee rep- 
resentatives were appointed and rotated to 
protect the companies from having antago- 
nistic persons elected to the committees. 
Only one of the representation plans was 
established as a formal company union with 
plant-wide membership. All others had no 
plant-wide membership scheme but this was 
the only point that distinguished the com- 
mittees from outright company unions. 
Management participation in all cases in- 
cluded plant chief executives—a fact which 
gave another indication of the importance 
accorded to the plans. Meetings were 
scheduled at least monthly for all the groups, 
and the subject matter of the meetings was 
fairly uniform. Primary emphasis was placed 
on discussion of questions and grievances 
relating to working conditions (all commit- 
tees), while six groups went further and 
included wage grievances and rate adjust- 
ments and, in three instances, bargaining 
over wage levels. 

The most rational and inclusive programs 
for committee participation in wage deter- 
mination and other matters were practiced 
in three firms where employee representa- 
participated in their firms’ annual 
wage reviews. All these firms 
practiced aggressive employee relations policies 
similar to those that have been previously 
described. All had adopted generous profit- 
sharing plans, and otherwise formed their 
defenses by carefully combining the inter- 
personal approach with generous compensa 
The committees’ operations 


tives 
three of 


tion positions 
complemented initiation and implementation 
In all the firms the elected 
responsible for cir- 


of these policies. 
representatives were 
culating in the work force to determine their 
fellows’ economic wishes prior to annual 
meetings. The managements, for their part, 
used wage surveys to determine what wage 
movements had occurred in the community 
information 


in the past year. This survey 


formed the basis for agreement in com- 


mittee meetings. 
that his committee 


“with 


One manager stated 
sometimes came forward 
realistic requests” and another described his 
“quite genuine 
that their 
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some unl- 


meetings as often involving 


bargaining,” but both indicated 

















committees nearly always reached equitable 
agreement. All three firms maintained rather 
generous wage positions in their industries 
and the wage surveys reflecting these bene- 
fits usually convinced employees of this fact. 
Once agreements were concluded, the com- 
mittees were also used to communicate the 
results among the employee groups. The 
organizations had considerable additional 
value beyond their immediate utility for 
allowing worker participation in wage de- 
termination. 


All employers evaluated their committees’ 
operations as successful programs as did 
managers in other plants where committee 
participation was limited to discussion of 
general working conditions. 


In some companies where committees had 
been established immediately after employers 
had defeated organizing attempts, managers 
had experienced problems in controlling the 
scope of committee activity. Where this 
problem occurred, it appeared to vindicate 
those fears many employers had about pos- 
sible union undermining of the groups. In 
one firm the management had experienced 
difficulties with an aggressive minority on 
its committee that failed to appreciate the 
scope of the company’s program: 


“We had to get up and make it clear to 
them for about the first three months that 
wages were not going to be included as a 
subject. We had to make this clear and 
sometimes we had to be firm about this, but 
they eventually understood, and things have 
worked out all right.” 


Another employer explained he had the 
same kind of experience when his group 
was first established, and the committee 
was still behaving rather independently: 


“Wages are included in the things gone 
over but we have been trying to limit this 
to once every six months. At one time they 
used to want to bring up wage questions 
every month, but we discouraged this, but 
they would still bring it up every month or 
so. Just recently we had a meeting when 
we hadn’t given them an increase, but they 
agitated so much that eventually we gave it 
to them.” 


From instances such as these, one can 
see that some managements ignored the 
prohibitions of labor law and their own 
apprehensions about union usurpation and 
created committees that turned on their 
own authors. Some elements in the de- 
fensive program of nonunion employers are 
capable of taking perverse turns. 


108 








Company Defenses in Hiring 


Certain policies that the companies prac- 
ticed in their hiring give another illustration 
of the anticipatory nature of defenses. Em- 
ployers realized that unions might place 
professional organizers in their shops, Con- 
sequently they took precautions when they 
hired new employees for their work groups. 
Firms used various referral methods to un- 
cover organizers seeking entry to the plants. 
Only two employers did not use some 
variant of the method to be described. The 
application blank, the employment interview, 
and the telephone were the important ac- 
cessories for this purpose. Most companies 
attempted to obtain the employment history 
of job applicants for several previous years. 
Recommended practice in the locality was 
that a three-year work history be obtained. 
With this information, managers were able 
to check on professional organizers even 
when they have been deliberately inactive 
in their last job or two to cover their tracks. 
The practice of trying to ascertain the back- 
ground and leanings of applicants in job 
interviews was common also. However, 
there was some evident feeling that inter- 
view appraisals might be unreliable. Con- 
sequently, the application blank with its 
work history was retained as a source for 
telephone referral with applicants’ former 
employers. 

From the statements made by some per- 
sons, one can appreciate the fact that the 
battle of wits between the organizer seeking 
entry and the company interviewer often 
requires some resourcefulness on either 
side: 


“There is no sense in inviting them in. 
You might as well keep them out in the very 
beginning. We had a fellow apply here for 
work just a while ago. He didn’t give any 
recent references, and said he had bee: 
working recently in a couple of places out- 
side the region. Well, we called the room- 
ing house address that he gave. The 
landlady said he had been living there for 
the last three years.” (The person in ques- 
tion was not hired.) 

“Our personnel man has been with the 
firm for years and is a good interviewer 
and has caught an occasional organizer in 
interviewing. We also call plants in the 
area to check on a fellow and his back- 
ground and work.” 

Some managers had reservations about 
the effectiveness of the referral practices. 
One manager in particular spoke about 
their inadequacy. One miscue had cost him 
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the organization of a branch plant to a per- 
son he thought possessed considerable cheek : 


“We call other employers. . . . We had 
one fellow that we hired that was a good 
worker. . . . We had called his last em- 
ployer in... (a town some 100 miles dis- 
tant) but they didn’t say anything about 
this [union activity]. At the election we 
still weren’t sure of him, but while I was 
standing there and they were counting the 
votes—I took a peek and could see they 
were stacking up the wrong way—this guy 
comes up to me and says, ‘If this election 
goes against you, don’t blame it on the men 
here; you can blame me more than them.’” 


With the election successfully concluded, 
the forthright organizer soon disappeared 
from the company premises. At the first 
bargaining session the union claimed his 
last paycheck for him. 

For the most part, these referral practices 
were not comparable with blanket union 
blacklisting methods of an earlier era. Most 
employers indicated they hired persons whose 
backgrounds included former union mem- 
bership. Managers realized many applicants 
had previously been employed in plants 
where union membership was a condition of 
employment. Accordingly, the referral methods 
sought to ban union professionals from the 
plants and usually the more active unionists 
among persons applying for work. It is 
impossible to generalize and judge just how 
successfully these practices accomplished 
their purposes. The obvious importance 
managers attached to their operation sug- 
gests their utility was significant. 


Conclusions 

This summary of major defensive tech- 
niques obtained from employer testimony 
has shown how nonunion defenses are 
continually and aggressively practiced through 
economic, interpersonal, group relations, and 
related administrative efforts in plant com- 
munities. The fact that these firms remained 
unorganized despite an intense level of local 
union activity is a direct indication of their 
programs’ successes. Among all the em- 
ployers interviewed, there were only three 
who were truly apprehensive about unions’ 
chances of winning elections in future at- 
tempts. It was clear they felt they were 
“over the hill” and could remain so if they 
continued to create defensive employment 
conditions like those described. 

This study was conducted in one particu- 


lar community at a time when the firms 


Defenses of Nonunion Employers 


were Operating under business conditions 
which were optimum for most of them. 
Certainly, prosperity gave them the capacity 
to bolster their economic defenses. The 
highly organized state of the local labor 
market also caused the firms to devise the 
“human relations” defenses which their 
managers identified. It is conceivable that 
companies in nonurban or less highly or- 
ganized areas would not so deliberately 
contain unions with policies like these. The 
relatively small size of these companies also 
suggests that their reliance on interpersonal 
efforts to cultivate worker loyalty might be 
less successful in larger, more impersonal 
organizations. Perhaps, then, the methods 
these managers described are not entirely 
typical of those practiced generally in 
American localities. On the other hand, 
there is something to say for the observa- 
tion that firms in such a beleaguered local 
situation offered an ideal opportunity to 
study defenses in their most and 
rationally employed circumstances. 


intense 


There are pitfalls involved in making 
sweeping generalizations from particular ob 
servations, but perhaps this study has begun 
the detailed identification of nonunion de- 
fenses that are doing the most to stall ex- 
pansion of the labor movement. Experienced 
observers of the industrial relations scene 
may have found many of their suspicions 
about these defenses confirmed in this re 
port. Many of us can identify companies in 
localities foreign to the site of this study 
that balk organization by the same pattern 
of policies. Turning to historical and public 
policy considerations, an entire decade in 
the history of American industrial relations 
—the twenties—has come to be called the 
era of “welfare capitalism” because manage- 
ment then pursued policies somewhat similar 
to those described here. However, there are 
significant differences “wel- 
farism” of that period and that observed in 
this study. Employment 
twenties were not so ex- 


between the 


the conduct of 
relations in the 
clusively performed to defeat union organi 
zation. The weak unions of that decade 
were only a relative threat to management, 
and employer motivation in that time was 
by the desire to usher 
pro- 


spurred on largely 


new era of shared prosperity, 


Tayloristic harmony. 


in a 
ductivity and 

Similarly, changes in the conduct of 
antiunion activity have been brought about 
by the federal intervention in 
relations. 
has adjusted its defenses to 
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Compulsory Conciliation in 


While labor relations in Canada are not in all matters exactly parallel 
to the movement in the United States, there is considerable value to this 
historical survey of over 50 years’ experience with compulsory concilia- 
tion and the role that it plays in the Canadian system. This study is a 
revision of a part of the author's Master's dissertation (University of To- 
ronto). She embarked on her Ph. D. program at Bryn Mawr College and now 
is at the London School of Economics to continue research for her thesis. 





HE PRINCIPLE of compulsory inves- 

tigation and conciliation of industrial 
disputes has dominated the scene of Canadian 
labor legislation for over half a century. 
The Canadian system of compulsory con- 
ciliation is usually dated from the passage 
of the Industrial Disputes Investigation Act 
of 1907. This original measure contained 
the essential features embodied in the present 
legislation: (1) the two-stage process con- 
sisting of the compulsory investigation and 
conciliation by a conciliation officer and by 
a board in the event of a dispute and (2) 
the compulsory waiting period between a 
breakdown and the final resort to a stop- 
page of work. 


Early Legislation 


The right to make laws concerning labor 
in Canada is delegated by Canada’s written 
constitution, the British North America 
Act, which distributes legislative powers 
between the federal government and the 
provincial governments. The jurisdictional 
powers of the dominion government are set 
out under Section 91 of the act and provide 
lawmaking authority regarding workers in 
government employment, trade and com- 
merce, navigation and shipping, and public 
works. Under Section 92 of the act the 
provincial legislatures are given authority 
to enact laws in relation to property and 
civil rights, and for local works or undertak- 
ings except steamships, railways, telegraphs, 
canals, and other works and undertakings 
connecting the provinces. A further excep- 
tion relates to works or undertakings which, 
although wholly situate within the province, 
are declared by the Parliament of Canada 
to be for the “general advantage” of Canada. 
It was considered at confederation in 1867 
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that labor legislation ‘was exclusively a 
provincial matter, since it governed con- 
tracts (which was a civil right) between 
employers and employees. An outstanding 
feature of this legislative arrangement is 
that in times of emergency, such as war, 
the powers of the federal government may 
be expanded so that it can deal with mat- 
ters which have been under provincial juris- 
diction, In connection with labor legislation, 
which is generally within the scope of the 
provincial governments, the dominion par- 
liament may enact laws as war measures 
which supersede provincial powers, but 
only for the duration of the emergency. 
The retainment of such laws as permanent 
peacetime measures under federal authority 
would require an amendment to the British 
North America Act. 


This allocation of jurisdiction at con- 
federation has proved to be a restricting 
factor in subsequent years, since the condi- 
tions of the economy have greatly changed 
from the time of the newly federated union. 
Only as industrialization proceeded and 
new social and economic problems were en- 
countered did certain weaknesses in the 
original jurisdiction division become ap- 
parent. To a large extent, Canadian labor 
law is modeled after English and American 
legislation, but at the same time it is modi- 
fied by national experience. The develop- 
ment of labor legislation is the outcome of 
certain crises calling for intensified and 
extended government intervention in indus- 
trial disputes, so that while there is no 
definite pattern of lawmaking, there is 
a sequence of historical highlights which 
will be examined in this study. 


Following Canadian confederation, the 
Trade Union Act of 1872 asserted that a 
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trade union was now not considered an 
illegal association and not subject to criminal 
prosecution nor regarded as an organiza- 
tion or conspiracy in restraint of trade. 
This concesssion applied to combinations 
for regulating relations between workmen 
and masters, but only to trade unions regis- 
tered under the Act. Indication is that few 
unions availed themselves of the privileges 
of registration, for in 1923 only 11 trade 
unions had registered. Trade unions were 
also legally allowed to hold property, and 
protection was provided for union funds. 
The benefits of combination were short- 
lived due to the terms of the Combines 
Act of 1889, which declared all combina- 
tions illegal, and it was not until the 
amendment of 1892 to the combines act 
that trade unions were specifically exempted 
from this provision. As a result of the 
division of power under the BNA Act, the 
freedom of trade unions from laws regard- 
ing conspiracies in restraint of trade is con- 
tained in the Dominion Criminal Code, 
Sections 496-498. This freedom is allowed 
insofar as it is recognized that such a 
combination is formed for the protection 
and advancement of the interests of the 
workers. The freeing of trade unions from 
criminal prosecution for organizing meant 
that the new movement was destined to 
develop, and from its influence and demands 
followed subsequent legislation dealing with 
labor relations and collective bargaining. 
As early as 1886, the federal government 
appointed a royal commission on the “rela- 
tions of Labor and Capital in Canada” to 
investigate possibilities for the settlement 
of industrial disputes by arbitration and 
conciliation machinery. The report of the 
commission in 1889 recommended the es- 
tablishment of permanent local and central 
boards of conciliation, in an attempt to 
avert strikes and lockouts and to deal with 
the settlement of such disputes when they 


and desirable to attempt settlement through 
conciliation without enforcement of a bind- 
ing decision. The need was further empha- 
sized by the serious miners’ strike in British 
Columbia in 1899 and by the prevailing in- 
dustrial unrest towards the close of the 
nineteenth century. 


In July of 1900 the conciliation act was 
passed. This legislation provided for the 
establishment of a Department of Labor to 
collect and publish labor statistics and to 
follow closely the course of industrial dis- 
putes. Provision was also made for a 
permanent conciliation machinery for inter- 
vention in disputes. The Minister of Labor 
was given authority to investigate indus- 
trial disputes, appoint conciliation officers 
and conciliation boards when appealed to 
by either or both parties concerned, or to 
appoint an arbitration board on joint appli- 
cation by the parties. Conciliation and 
mediation services of the Department of 
Labour were made available for the volun- 
tary use of the parties. No compulsion or 
coercive element was contained in the act, 
but it merely “provided machinery whereby 
the State upon the request of either of the 
parties to a dispute, or of its own motion, 
might lend its office towards friendly me- 
diation or settlement of a threatened strike 


or existing dispute.’ 

This act as merely a permissive measure 
was not very effective, and proved inad- 
equate with its emphasis on voluntary ap- 
plication and consent for intervention and 
instances, the offers 
There 


mediation. In some 
of mediation were directly refused. 
were no conciliation boards or arbitrators 


appointed under its provisions. 

A strike occurred a 
Canadian Pacific Railway 
placed emphasis on the need for a more 
effective authority in dealing with disputes 
affecting public utilities. The following year 
the Minister of Labour proposed a bill for 
the compulsory arbitration of railway prob- 
it was withdrawn upon protest 
At the 1902 convention of the 
Canada, 


later on the 
directly 


year 
which 


lems, but 
from labor. 

Trades and 

support was 
“voluntary arbitration of labour disputes.” 
An amendment to the conciliation act was 
also proposed which would give to the 
Minister of Labour greater authority in ap- 


Congress of 
principle of 


Labour 
given to the 


pointing a conciliation officer or a concilia- 





arose. Government intervention was _ in- 
creasingly demanded as both practicable tion board and in establishing an arbitration 
1 This provision is now contained in Secs. 27 W. L. Mackenzie King, in an address de- 
409-410, since the criminal code was revised in livered to the Railway Business Association, 
1954. This was the first complete revision since December, 1912. 
the criminal law was enacted in 1892. 
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board at the request of either party, rather 
than requiring the application of both par- 
ties as stated in the conciliation act. 


The Railway Labour Disputes Act was 
passed by the federal parliament in 1903. 
This legislation made provisions for a con- 
ciliation and arbitration process which was 
applicable to disputes between any railway 
company and the employees, whether under 
private ownership or provincial or federal 
jurisdiction. The minister was authorized 
to appoint a committee of conciliation, 
mediation and investigation when applica- 
tion was received from either party to a 
dispute or at the request of a municipality 
concerned or on his own initiative. The 
committee was a three-man board, con- 
sisting of a nominee from each party and 
a chairman chosen by the two representatives. 
In the event of a failure to nominate a 
member or of disagreement over the ap- 
pointment of a chairman, the Minister of 
Labour has power to make the selections. 
(This feature is also found in later legisla- 
tion and aids in the prevention of any one 
party’s stalling or blocking the process by 
refraining from selection of representatives. 
However, the minister may also be re- 
sponsible for some of the delays experienced 
in the whole conciliation process by not 
acting “forthwith” as stated in the act.) If 
the committee failed at bringing a settle- 
ment in the railway dispute, an arbitration 
board would be set up. This board would 
be empowered to summon witnesses and to 
compel production of documents and to 
take evidence under oath. The board would 
be required to submit a report of its find- 
ings, which would be published in the 
Labour Gasette,? but which had no binding 
legal effect on the parties concerned. The 
weight of public opinion was relied upon to 
press settlement. It was thought: 


“Public opinion—sound public opinion— 
rather than coercion, will in the end be the 
real power to force both parties in labour 
troubles, to adopt reasonable policies.” * 


This feature of the act is relied upon to a 
decreasing degree in subsequent legislation. 
In practice, in spite of the publication of 
the recommendations of boards, the ten- 
dency has been to discount the effectiveness 
of public pressure, except perhaps in major 


disputes, and to stress the conciliatory and 
mediatory functions of boards. 


The primary purpose of the act was the 
adoption of “the principle of voluntary con- 
ciliation but substituting for a compulsory 
arbitration, with its coercive penalties, the 
principle of compulsory investigation and 
recognition of the influence of an informed 
public opinion upon matters of vital con- 
cern to the public itself.”* At this time 
there were no restraints on the work stop- 
page, and compulsory recognition of the 
union by the railway company was asserted 
insofar as the parties were compelled to 
resolve the dispute. The provisions of the 
act were applied in only one case before 
1907, when it was replaced by new legisla- 
tion. In 1906, the Conciliation Act of 1900 
and the Railway Labour Disputes Act were 
consolidated, and became known as the 
Conciliation and Labour Act. 


Industrial Disputes Investigation Act 


A year before the passage of the Indus- 
trial Disputes Investigation Act of 1907, 
a serious strike occurred in the coal mines 
of Lethridge, Alberta. A severe fuel short- 
age was developing and threatening the 
welfare of the people of the Prairie Prov- 
inces. So serious was the situation that 
the Prime Minister of Saskatchewan was 
forced to ask for government intervention. 
W. L. Mackenzie King, who was then 
Deputy Minister of Labour, was sent in to 
investigate the existing conditions. In his 
efforts at settlement he found difficulty in 
getting the parties together and difficulty 
in obtaining accurate information. Upon 
the settlement of the dispute, steps were 
taken to try to prevent similar crises from 
developing in the future. Mr. King recom- 
mended a bill to provide protection for the 
public but, at the same time, noninterference 
with the rights of employers and employees 
in the determination of their conflicting 
issues. The prevailing legislation was in- 
adequate to deal with such crises and it was 
evident that there was a need to adopt a 
policy similar to that embodied in the legis- 
lation applying to railway disputes, but 
which would be applicable to public utilities 
and mining. These events led to the pass- 
ing of the Industrial Disputes Investigation 
Act of 1907. 





® The Labour Gazette is a monthly publica- 
tion of the Federal Department of Labour, 
Canada, Economics and Research Branch, pro- 
viding information on current manpower and 
labor relations, on collective agreements, labor 
law, international labor news, unemployment, 
insurance, wages, hours and working conditions, 
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strikes and lockouts, prices and cost of living, 
recent publications, labour statistics, and con- 
ciliation proceedings. 

*R. Lemieux, House of Commons debates, 
February 14, 1907. 

5 Annual Report of the Deputy Minister of 
Labour, for the Fiscal Year 1902-3, p. 59. 
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The Canadian system of compulsory con- 
ciliation can be said to begin with the 
passage by the Liberal government of this 
legislation. The statute was also known as 
the Lemieux Act after R. Lemieux, who 
was then Postmaster General and Minister 
of Labour. The purpose of the act was “to 
aid in the prevention and settlement of 
strikes and lockouts in mines and industries 
connected with public utilities.” The act 
contained the principles of conciliation as 
formulated in the Conciliation Act of 1900, 
and the idea of legal compulsory investiga- 
tion and conciliation of disputes was bor- 
rowed from the Railway Labour Disputes 
Act of 1903. To these two features adopted 
from earlier legislation was added a new 
limitation—a compulsory waiting period 
pending investigation and conciliation, which 
meant a delay or restraint on strikes and 
lockouts. It also extended the scope of the 
act to include public utilities, as well as 
mining. The service was also made avail- 
able, upon joint application, to employees 
and employers of any industry outside the 
scope of the act. Thus, the Industrial Dis- 
putes Investigation Act of 1907 contained 
the essential features embodied in the pres- 
ent legislation: compulsory investigation 
and conciliation in the event of a dispute, 
and the compuisory waiting period between 
a breakdown and the final resort to a stop- 
page of work. The importance of the 
original act was emphasized in the Dominion 
Parliament by the members. In this in- 
stance, R. Lemieux, Minister of Labour, 
expressed the sentiments of the House: 


“T contend that this measure is both 
liberal and conservative in its character. 
It is a liberal enactment in the sense that 
it is a reform, that it is a step forward and 
is by no means a leap in the dark. It is, 
on the other hand, a conservative measure 
in this sense that it offers a wise and pru- 
dent restraint on the relations which should 
govern capital and labor in this country 

this is one of the most important 
Acts with which this government has been 
associated, though it is the natural sequence 
of other Acts which have been introduced 
in former sessions.” ° 

The terms of the act covered industries 
where ten Or more persons were employed 
in the operation of coal mines, transporta- 
tion, communications and public service 
utilities, such as railways, steamships, tele- 
graph and telephones, and gas, electric, 
water and power works. The act provided 
that when a strike or lockout threatened 


in any of these industries, the parties must 
submit to compulsory investigation and 
conciliation of the dispute through the off- 
cial machinery before such a work stoppage 
could legally take place. The legislation 
was administered by the Minister of Labour, 
and the Deputy Minister of Labour acted 
as registrar of the boards of conciliation 
and investigation. 

The process for dealing with a dispute 
began when the normal channels for arriv- 
ing at a settlement were exhausted and 
either party to the dispute made application 
for the appointment of a board of concilia- 
tion and investigation. Such a board was to 
be established within 15 days of the date 
of application. A 30-day notice was re- 
quired of any intention to secure changes 
in wages and conditions of employment by 
either party. If at the end of this period 
no agreement was reached, an application 
could be filed for a board, and no change 
could take place before the investigation 
and findings were completed. The written 
application to the Minister of Labour was 
accompanied by a statement outlining the 
nature and cause of the dispute, and an 
estimate of the number of persons involved 
or likely to be affected. The statement also 
set forth the efforts made at adjustment 
and contained a declaration of the intention 
to strike or lock out unless the was 
settled. A board could not be 
until the motion 
application by one or both of the parties 
to the dispute. A board, consisting of three 
members, was established as an investigat- 
ing and conciliating agency by the Minister 
of Labour. Each party nominated a repre 
sentative; one member was appointed upon 


issue 
established 
upon 


process was set in 


the recommendation of the employer and 


member the nomination of the 


employees. The third member was selected 


one upon 
by joint nomination of the two representa- 
tives within five days. In the event of a 
failure to agree, the minister made _ the 
appointment of the third member, who also 
acted as chairman of the board. If either 
party refused to nominate a representative, 
the minister had power to nominate a mem- 
ber on its behalf. A person who had pecuni- 
ary interest in a dispute was excluded from 
becoming a member of a board. The term 
of office of the board was concluded upon 
settlement or after the final report of its 
findings was made. The primary purpose 
of the board was clearly set out in Section 


23 of the 1907 act: 





*Canada, House of Commons debates, Ses- 


sion 1906-1907, February 14, 1907. 
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It is frequently alleged that the diffi- 
culty of reconciling full employment 
and a constant price level is due 
mainly to the wage demands of 
labor unions. However, it is debat- 
able that wage demands have been 
the major cause since 1945. In 1950 
and 1951, the Swedish unions 
agreed to refrain from asking for 
improvements in union contracts. 
Within two years there was a notice- 
able upward drift of wages as em- 
ployers competed for scarce labor. 
Similar forces have probably been at 
work in Great Britain and the U. S. 
—M. W. Reder, professor of eco- 
nomics, Stanford University, in ‘‘Can 
Unions Raise Wages?"’ published in 
Challenge, December, 1958. 





“In every case where a dispute is duly 
referred to a Board it shall be the duty of 
the Board to endeavour to bring about a 
settlement of the dispute, and to this end 
the Board shall, in such manner as it sees 
fit, expediently and carefully inquire into 
the dispute and all matters affecting the 
merits thereof and the right settlement 
thereof. In the course of such inquiry the 
Board may make all such suggestions and 
do all such things as it deems right and 
proper for inducing the parties to come to 
a fair and amicable settlement of the dis- 
pute, and may adjourn the proceedings for 
any period the Board thinks reasonable to 
allow the parties to agree upon terms of 
settlement.” 

The board was empowered to conduct a 
thorough investigation with the aid of its 
authority to secure witnesses and evidence 
under oath, and to procure the necessary 
documents and books, The board could 
also inspect the plants concerned in a dis- 
pute and question employees. If, in the 
course of an investigation by the board, an 
agreement was reached by the disputing par- 
ties through conciliatory efforts, the board 
made its report and was terminated. If a 
settlement was not reached in this process 
of the conciliation machinery, the board 
made a full report to the Minister of La- 
bour with its findings and recommendations. 


It is interesting to note here the norma- 
tive judgment expected of the board in its 





recommendations for settlement of the dis- 
pute. Section 26 of the original act stated: 


“The Board’s recommendation shall deal 
with each item of the dispute and shall state 
in plain terms, and avoiding as far as pos- 
sible all technicalities, what in the Board’s 
opinion ought or ought not to be done by the 
respective parties concerned. Wherever it 
appears to the Board expedient to do so, 
its recommendations shall state the period 
during which the proposed settlement should 
continue in force, and the date from which 
it should commence.” (Italics supplied.) 


The minister then made the report of the 
board public through the media of mass com- 
munications, in addition to its publication in the 
Labour Gazette. Both majority and minority 
reports were publicized. Work stoppages, 
under penalty, were prohibited until the 
whole process of the conciliatory machinery 
was completed. Accordingly, this meant a 
legal restraint on strikes and lockouts, but 
not a prohibition of work stoppages as such. 
No legal power to force a settlement was 
used. During the debate in the House of 
Commons of the original bill for aiding in 
the prevention and settlement of strikes and 
lockouts, Sir Wilfred Laurier, Prime Min- 
ister, declared: 

“There is nothing in this legislation to 
prevent men having a strike, which is a 
powerful and sometimes the only weapon 
they have against the possible tyranny of 
employers; but we say that before this right 
is allowed to have its effect, every possible 
means shall be taken to prevent its taking 
place and to have the difference adjusted.” ‘ 


Acceptance of the findings of the three- 
member boards of conciliation was not com- 
pulsory, however, and the parties were free 
to accept or reject the recommendations of 
such boards. In this respect the principle 
differed from compulsory arbitration, where 
the disputing parties are compelled by pen- 
alties to accept and abide by the decisions 
of the investigating board. Provision was 
made, however, in the Canadian law that if 
the parties voluntarily agreed in writing to 
accept the award of the board of concilia- 
tion as binding, then the recommendations 
became enforceable by law. The function 
of the board ended after its report. The 
parties were then relieved of the restraint 
on the work stoppage, and the strike or 
lockout could proceed. Although there have 
been various amendments to the original act 
with regard to its administration and appli- 
cation, the essential features of preventing 





™Canada, House of Commons debates, Ses- 


sion 1906-1997, February 19, 1907. 
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work stoppages pending investigation, con- 
ciliation and report have remained in effect 
and have appeared in all conciliation legisla- 
tion from that date forward. 


The amendments of 1910 produced no 
radical change but only the details of the 
administrative machinery of the act were 
affected in order to simplify the procedure. 
No proposed alteration in the wages or 
hours under dispute could become effective 
until the investigation and conciliation pro- 
cedure was completed. In addition, trade 
unions composed of members in more than 
one province could apply for conciliation 
services for their constituents. 


During World War I, the industrial dis- 
putes investigation act was extended by an 
order in council under the War Measures 
Act of 1914. This order of 1916 widened 
the scope of the act to cover disputes in 
industries engaged in essential war produc- 
tion and transportation of arms, munitions 
and supplies for purposes of war. The war- 
time legislation had no significant influence 
on labor relations, and industrial disputes 
continued to the end of the war. In July 
1918, an order-in-council, P. C. 1743, was 
enacted, declaring the right of employees to 
orgartize in trade unions and to bargain 
collectively with their employers. The Privy 
Council order urged that both employers 
and employees abide by this principle. 
Under P. C. 1743, a board of appeal was 
also established which heard cases involving 
recommendations of the boards of concilia- 
tion under the industrial disputes investiga- 
tion act. The decision of this three-member 
board—representing employer, employees 
and an independent chairman—was to be 
final. Work stoppages were not specifically 
ruled out, but both parties were urged to 





cooperate. It was not until October, 1918, 
that strikes and lockouts were prohibited 
in the war industries specified by the ex- 
tension of the act two years previously. 


The Minister of Labour was given ex- 
tended powers, by an amendment to the 
act in 1918, to appoint a board on his own 
initiative when he considered a dispute was 
affecting the public interest or if the munici- 
pality requested government intervention. 
The 1907 legislation provided that concilia- 
tion services could only be instigated by the 
request of one or the other of the disputing 
parties. Under this amendment the ministe: 
also had authority to reconvene the board 
for further sessions after the term of office 
had terminated if the warranted it. 
His decision as to the appointment of the 
members of the board was also to be final. 
The findings of the board, both majority 
and minority reports, were to be published 
in the Labour Gazette either in verbatim 
form or in summary, as the minister saw fit. 


With the hostilities, the 
gency war measures were terminated 
the provisions of the orders-in-council af- 
forded no permanent changes in labor re- 
lations legislation. Only the revisions and 
extensions by amendment remained in force 


case 


emer- 
and 


end of 


Industrial unrest continued to be a dis- 
turbing factor in the economy. The main 
cause was the bitter opposition and _ re 


sistance by employers to the growth of 
trade unionism, and disputes in this period 
continued to be primarily concerned with 
recognition and demands for higher wages 
The following table indicates the magnitude 
of industrial disputes as shown by the num 
ber of employees affected and the time lost 
in working days in the period from 1901 to 
1915, as well as the issues causing the dis- 
putes during this period: 


TABLE | 
Industrial Disputes by Causes, 1901-1915* 


For increases in wages 
For recognition of union 


For increase in wages and other changes 
For increase in wages and shorter hours 


Against reduction in wages 
Against discharge of employees 
Sympathetic disputes 


Against employment of nonunionists 


For shorter hours 


Against employment of particular persons 


Unclassified 


* Table condensed from Table XIII, 


Canada, 1901-1916, pp. 106-111. 
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Time Lost 
in Working 


Number of 
Employees 


Affected Days 
142,205 2,732,562 
30,989 2,330,411 
29,611 2,012,133 
30,281 602,144 
28,589 587,418 
16,120 335,636 
12,359 331,581 
20,975 300,045 
8,435 204,274 
6,843 62,321 


50,827 1,213,737 


Report on Strikes and Lockouts in 
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The postwar situation was far from right 
in 1920. As industrial unrest continued, a 
further amendment was passed that year 
aiming at extension and revision to expedite 
the process of conciliation. Table II shows 
the length of time taken between the ap- 
plication for, and the report of, a board in 
the period between 1907 and 1918. 


The most significant change in 1920 was 
the power given to the Minister of Labour 
to intervene and appoint a board not only 
in the case where a strike or lockout had 
occurred, as already provided for by the 
act, but where a stoppage of work “seems 
to the Minister to be imminent.” Emphasis 
was placed ow retaining the same relation- 
ship between employers and employees re- 
gardless of the occurrence of a strike, lockout 
or dismissal. 

The constitutional validity of the act was 
also being questioned at this time. The 
difficulty led back to the division of power 
as set down by the BNA Act. The ques- 
tion was whether the statute of 1907 came 
within the powers granted the federal gov- 
ernment or within the authority granted the 
provinces under Sections 91 and 92 of 
the BNA Act. This challenge affected the 
fundamental problem of dominion-provincial 
division of power and of government inter- 
vention in industrial disputes. Under Sec- 
tion 92 of the BNA Act, the provinces have 
exclusive jurisdiction over municipal institu- 
tions and property and civil rights. Under 
Section 91, the dominion government with 
powers over definitely stated matters, has 
additional residuary powers and can deal 
with matters regulating trade and com- 
merce, criminal law, and keeping peace, 
order and good government in Canada. 


The constitutional validity of the IDI 
Act had been challenged as early as 1912 
and 1913, but at that time the courts upheld 
the federal government’s authority on the 
ground that the disputes in question were 
affecting national welfare. Therefore, it was 
within the residuary powers of the dominion 
government under the BNA Act to keep 
“peace, order and good government” in 
Canada. In numerous cases the question 
of jurisdiction was avoided, as municipalities 
involved in disputes with local employees 
refused to submit their cases to the IDI 
Act. It was considered that these disputes 
were reserved for regulation by provincial 
governments rather than being applicable 
under the federal act. 


The case which reversed the line of de- 
cisions upholding the federal government’s 
jurisdiction under the act was the dispute 
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TABLE Il 


Time Elapsing Between Application for, 
and Report by, Boards (1907-1918) * 
Boards 

Reporting Percentage 

10.6 

23.2 

22.7 


Interval 

1 to 30 days 22 
31 to 45 days 48 
46 to 60 days 47 
61 to 75 days 23 11.1 
76to90 days .. 26 12.6 
91 days or more 41 19.8 


100.0 


207 


* B. M. Selekman, Postponing Strikes, p. 194. 





between the Toronto Electric Commission- 
ers and their employees in 1923. In the 
dispute between this municipal body and 
employees engaged on hydro, heat and 
power works, the commissioners refused 
to nominate their member for the board of 
conciliation and investigation. The Minister 
of Labour, therefore, according to the au- 
thority conferred upon him by the act, 
appointed this representative. The munici- 
pality then applied for an injunction to 
stop the board from proceeding with the 
investigation, on the grounds that the dis- 
pute involved property and civil rights, in 
which case it was not within the jurisdiction 
of the federal government. After proceed- 
ing through the High Court Division and 
the First Appellate Division of the Supreme 
Court of Ontario, which upheld the con- 
stitutional validity of the act, the case was 
appealed by the Toronto Electric Commis- 
sioners to the Judicial Committee of the 
Privy Council of Great Britain. In 1925, 
this committee declared the IDI Act ultra 
vires, that is, the statute was not within the 
powers of the dominion government. 


The Privy Council decision confirmed the 
act as applicable to municipal institutions, 
property and civil rights and, therefore, 
within the legislative powers of the pro- 
vincial governments under the BNA Act. 
There was much regret in the House when 
the judgment was handed down, but pres- 
sure from labor to amend the constitution 
was not agreed to by the Liberal govern- 
ment. The political difficulties attached to 
such a move and the difficulty of agreement 
among the provincial governments created 
barriers which prevented such a change in 
the BNA Act. 

In response to the Privy Council de- 
cision, immediate action was taked by the 
House to amend the scope of the original 
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IDI Act to restrict it to labor disputes in 
industries designated as within the legis- 
lative authority of the dominion govern- 
ment or to disputes arising in industries 
not within the exclusive jurisdiction of any 
provincial legislature. Furthermore, the act 
was applicable to any dispute declared by 
the governor-in-council to be an emer- 
gency and subject to its provisions. More 
significantly, however, the amendment also 
enabled the act to be applied to disputes 
within provincial jurisdiction, if the provinces 
enacted a statute declaring such disputes 
to the federal act. This meant an expansion 
of power of the central government, since 
the provinces could delegate authority to 
the dominion parliament concerning such 
Nova Scotia, Manitoba, British 
Columbia and Saskatchewan passed such 
statutes in the year that followed the de- 
cision, while Ontario and Quebec passed 
legislation in 1932. Alberta enacted an 
independent law similar to the IDI Act 
rather than delegate its power to the fed- 
eral goverment in these disputes. There- 
fore, it was felt that necessary flexibility 
was retained, and the principle of com- 
pulsory conciliation, investigation and wait- 
ing period remained. Confidence in the 
dominion government to deal with intra- 
provincial disputes was reasserted through 
the enactment of such legislation by the 
provinces. The industries to which the 
amended act would refer under federal 
jurisdiction were explicitly stated as apply- 
ing to navigation, shipping, railways, canals, 
telegraphs, or other interprovincial indus- 
tries or to firms owned and operated by 
foreigners or undertakings declared by the 
dominion government for the general wel- 


issues. 


fare of Canada or for the advantage of two 
Or more provinces, and to works directly 
incorporated by the dominion parliament. 


The bill of 1925 to amend also permitted 
the establishment of a board where “it has 
been impossible to secure conferences or to 
enter into negotiations” for the union mem- 
bers with the employer (Section 15(b), 
1925). Another alteration prohibited, under 
penalty, any changes in wages or working 
conditions until the conciliation procedure 
had completed. A _ similar amend- 
ment was passed in 1910, but this did not 
provide a specific penalty for making changes 
A further change placed the responsibility 
of applying for a board on “the employers 
or employees proposing the change in wages 
or in hours” (Section 58, 1925). 

How effective had this legislation 
for conciliating disputes since its original 
enactment up to 1925? To a certain degre« 
this picture can only be obtained by refer 
ence to the number of applications received 
for the establishment of 
ciliation and investigation and by referenc« 
to the number of disputes settled without a 
work stoppage. Table III indicates the 
number of applications received. Out 
total of 638 applications in the period under 
review, only 38 reverted to strike 
action, or .6 per cent of total applications 


been 


been 


boards of con- 


of a 
cases 


Statistics indicate that the process of con- 
ciliation had prevented strikes and lockouts 
in a very large percentage of disputes, and 
had aided in the settlement of these differ- 
without a final resort to the work 
stoppage. The existence of the act itself 
on the legislative books of the country had 
the indirect effect of making both parties 


ences 





TABLE Ill 


Proceedings Under IDI Act by Industries from March 22, 1907, 
to March 31, 1925* 


Industries Affected 


(1) Disputes affecting mines, transportation 
communication, other public utilities and 


work: 
(a) Mines 


(b) Transportation and communication 


(c) Miscellaneous 
(d) War work 


Number of 
Strikes Not 
Averted 
or Ended 


Number of 
Applications 
for Boards 
Received 
and 
war 


Q? 
368 
5 


30 


(2) Disputes not falling clearly within direct scope 


of the act 
Total 


* Labour Gazette, July, 1925, p. 656. 
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to a dispute more aware of their respon- 
sibilities in the event of conflict. In some 
instances, however, strikes took place with- 
out resort to the machinery of conciliation 
or without waiting for the time restraint 
on the shutdown to lapse. In such cases 
of violations, penalties provided by the act 
were not imposed. The Ministers of Labour 
have refrained from enforcement of these 
provisions and no effort has been made to 
prosecute a large body of employees since 
it is not politically feasible. In the long run, 
the success of the act does not depend 
upon its monetary penalties and enforce- 
ment, but on the willingness of both man- 
agement and labour to use the machinery 
in aiding them to effect a settlement of 
their disputes. 


Thus, with the Privy Council decision, 
a chapter was historically concluded in the 
IDI Act. From that date until the begin- 
ning of World War II, no advance of any 
significance was made in the system of 
Canadian labor legislation with regard to 
compulsory conciliation and collective bar- 
gaining. The enactment of the National 
Labor Relations Act in the United States 
in 1935 was undoubtedly influential in 
strengthening the pressure on the govern- 
ment for similar concessions in Canada. 
Several Canadian provinces passed legisla- 
tion patterned after the United States Wag- 
ner Act, but the dominion government did 
not adopt such policies until World War II. 


Labor Legislation 
During World War Il 


At the outbreak of the 
only the IDI Act applied on a national 
basis in the field of industrial relations in 
Canada. But an increasing element of com- 
pulsion was to develop before the war was 


war in 1939, 


World War II required al- 
most complete mobilization of Canada’s 
manpower and resources. The productive 
capacity of the nation was fully employed, 
and every effort was made to guard against 
failure in producing the required output 
for the purposes of war. Accordingly, this 
situation called for very great emphasis 
on the prevention of work stoppages due 
to disputes between labor and management. 
War industries demanded large supplies of 
workers and, through the national selective- 
service regulations, the government had con- 
siderable control in directing the labor force 


finally ended. 


to such industries. Thus, new areas of con- 
tact in this period offered many situations 
or conditions where disputes might arise. 
In addition, collective bargaining was still 
comparatively weak and disputes over union 
recognition were frequent. 


To meet the situation of dismissal of 
workers by employers for union activity 
and union membership, the federal govern- 
ment passed an amendment to the criminal 
code in 1939. In addition to the IDI Act, 
Section 502A* of the crimnal code was the 
only prewar legislation with regard to labor 
relations in which the federal government 
claimed authority and which was carried 
into the war period. The amendment to 
the criminal code provided for penalties and 
conviction of any employer (1) who refused 
to employ or dismissed any employee be- 
cause of union membership and (2) who 
influenced or prevented any worker by 
intimidation, threats or dismissal of posi- 
tion from joining a trade union or (3) who 
conspired with another employer to per- 
form these acts. It was not, however, an 
easy matter to obtain proof of discrimina- 
tion because of trade union activity and 
affiliation and, therefore, the statute was 
very difficult to enforce. As a result, trade 
unions did not receive a great deal of pro- 
tection from this provision, for employers 
could still dismiss workers for union ac- 
tivity. 

In November of 1939, an order-in-council, 
P. C. 3495, extended the scope of the 
IDI Act to include essential war and de- 
fense industries in the economy. The act 
was to apply “in respect of any dispute, 
between employers and employed engaged 
in the construction, execution, production, 
repairing, manufacture, transportation, stor- 
age or delivery of munitions of war or 
supplies and in respect also of construction, 
remodelling, repair or demolition of defense 
projects.” 

With this extension of scope, the act 
now covered about 85 per cent of the indus- 
tries in the economy, as compared to ap- 
proximately 15 per cent comprised of mines, 
transportation and public utilities before the 
order was passed. At this time there was 
as yet no classification made for the differ- 
ent types of industrial disputes, and con- 
flicts of all nature were applied to this 
act, whether they involved contract-negotia- 
tions disputes or recognition and interpreta- 


tion disputes.” The act did not make 





5 Now Section 367. 
® Areas of conflict in industrial relations may 


be classified into disputes involving recognition, 
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jurisdiction, interpretation and negotiation. 
These areas of conflict were not as clearly rec- 
nogized 50 years ago as they are at the present 
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provisions for compulsory recognition and 
collective bargaining, and industrial unrest 
continued, as employer resistance to the 
growth of trade unionism was strong and 
bitter. 


Protests from labor voiced the fact that 
the act was inadequate and ineffective as 
an instrument for providing for the settle- 
ment of disputes arising out of union 
recognition and dealing with collective bar- 
gaining issues, since it did not compel 
employers to bargain collectively with the 
representatives of organized labor. Passed 
in June, 1940, P. C. 2685 was a declaration 
of government policy intending to assist 
in the settlement of recognition and collec- 
tive bargaining disputes. Its weakness, how- 
ever, lay in its suggestive tone in recog- 
nizing that workers “should be free” to 
organize and “should be free” to negotiate 
collectively. It laid down a general policy 
which was only permissive, and so not very 
effective. It provided for fair and reason- 
able wages, settlement of disputes through 
the IDI Act, freedom to organize and to 
bargain with employers, grievance procedure 
in all collective agreements, and a no-strike- 
or-lockout provision during the war. The 
only optimistic outlook labor could hope for 
from this policy was the declaration of the 
government to maintain the right of labor 
to organize freely without company control 
and to bargain collectively in its own inter- 
est and the reaffirming of Section 502A of 
the criminal code in this order-in-council. 
As already pointed out, Section 502A de- 
clared it to be an offense, subject to penalties, 
for any employer to refuse employment to, 
or discharge from employment, any person 
because of trade union membership, or to 
use intimidation and threats to prevent an 
employee from joining a trade union, 

In the next four years, a series of orders- 
in-council were passed providing more posi- 
tive action in controlling wages and the 
labor supply. As a result of inflationary 
pressures in the 1940,..P.. C. 
7440 was construed to with 
ment policy in regard to wage determina- 


economy, in 


deal govern- 


(Footnote 9 continued) 

time. Recognition disputes 
dominant today than in 
union recognition is largely settled by legal 
certification. Jurisdictional disputes between 
two or more unions contending to act as bar- 
gaining representatives for a particular group 
of employees will be less significant in the fu- 
ture as a result of the merging and consolida- 
tion of the major trade union organizations. 
Furthermore, Canadian legislation calls for the 
inclusion of a grievance procedure in collective 
agreements whereby disagreements over inter- 
pretation and application of the clauses of the 


are relatively less 
early periods, for 
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contract 
series of appeal 
grievance procedure provides for settlement by 


tion and P. C. 2686 created the National 
Labour Supply Council as an advisory body. 
It became mandatory that for the duration 
of the war P. C. 2686 and P. C, 7440 would 
be conformed to in all agreements. These 
two orders created conflicting forces for, 
in the first place, P. C. 2685 provided the 
right of free association of workers and 
free collective bargaining; on the other 
hand, P. C. 7440 furnished an opposite 
element whereby wages, hours and work- 
ing conditions were fixed by government 
rather than by free collective bargaining 
Accordingly, for a time both orders were 
enforced, but eventually greater emphasis 
was placed on P. C, 7440, and the principles 
of trade union recognition and free collec- 
tive bargaining were regarded as mere 
recommendations of government policy. 


By 1941, applications to the Minister of 
Labour for boards of conciliation were in- 
creasing. In order to relieve the pressure 
created by this increasing demand for inter- 
vention, an industrial disputes inquiry com- 
mission was established by P. C. 4020 and 
P. C. 4844. The purpose of this commis- 
sion was to attempt settlement of disputes 
by inquiry and mediation without forming 
boards and thus to speed up the process 
of conciliation. In effect, however, the de 
lays were lengthened not only by the hold- 
ups of the boards’ reports and findings, 
but by the preliminary investigation of the 
inquiry commission. The responsibilities of 
the three-member commission (later amended 
so that one or more members could con- 
stitute a commission) were to attempt, upon 
preliminary investigation, to bring the two 
parties to agreement and to recommend the 
establishment of a board failing conciliation, 
circumstances warranted such an 
this then, 
length of 


where 
action. In 
where a board 
time involved in the conciliatory process 
was greatly extended. The 
were further empowered to deal with any 


condition, 
the 


view of 
was formed, 
commissioners 


cases of discharge or discrimination against 


any employee on account of trade union 


membership or activity. The inquiry com- 


through a 
stage of the 


and settled 
The final 


adjusted 
steps. 


are 


arbitration—a final settlement 
without a stoppage of work. The major source 
of conflict in Canadian industrial disputes at 
the present time is in contract negotiations, and 
it is to this area that the system of compulsory 
conciliation has been primarily applied. (H. D 
Woods, “Canadian Collective Bargaining and 
Dispute Settlement Policy An Appraisal,’ 
Canadian Journal of Economics and Political 
Science, Vol. 12, November, 1955. 


of grievances 





mission took precedence over the IDI Act 
and, until the commissioners had completed 
their investigation and the board was set 
up where necessary, the restraint on the 
work stoppage remained in effect. In spite 
of these regulations, labor tension continued 
to mount as opposition was encountered 
from managements. Workers had a legal 
right to organize, but collective bargaining 
was not compulsory. 'n-1941, by Order-in- 
Council P. C. 7307 strikes were prohibited 
until a vote was taken under government 
auspices. With this enactment, therefore, 
two votes were required. One was neces- 
sary under the IDI Act when applying for 
a conciliation board, and the other author- 
ization was required before a strike ensued. 


Two significant events led up to the en- 
actment of P. C. 1003, the wartime labour 
relations regulations, by the federal govern- 
ment on March 30, 1944. In the first place, 
early part of 1943, the Province of Ontario 
had passed the first compulsory collective 
bargaining legislation in Canada. The sec- 
ond important influence on the federal gov- 
ernment decision was the report of the 
National War Labour Board in the same 
year. This board, upon an inquiry into 
labor relations and wage conditions, made 
its recommendations and unanimously sug- 


gested in its majority and minority reports 
that the dominion government adopt com- 
pulsory collective bargaining in its legisla- 


tion. With regard to the right to bargain 
collectively, the majority report stated: 


“The recognition of the right has been 
far from universal. By far the majority of 
employers have resisted it over the period. 
Generally speaking the great mass of em- 
ployers until comparatively recent years 
have employed all weapons in their power 
to resist and discourage the trade union 
movement.” ” 

As a result of these two circumstances 
and the lead provided by the Wagner Act 
in the United States, along with the emer- 
gency nature of the wartime conditions, the 
federal government passed P. C. 1003 in 
1944. 

The wartime labor relations regulations 
—in P. C. 1003—was passed under the War 
Measures Act. It suspended the IDI Act 
as well as the industrial disputes inquiry 
commission, but it incorporated the tech- 
niques of both these processes. The Collec- 
tive Bargaining Act of Ontario was also 
repealed, and P. C. 1003 applied in all the 
provinces. The significant features of the 





We must avoid any contribution to 
inflationary processes. . . . Inflation 
would reduce job opportunities, 
price us out of world markets, shrink 
the value of savings and penalize 
the thrift so essential to finance a 
growing economy... . Inflation can 
be prevented. But this demands 
statesmanship on the part of busi- 
ness and labor leaders and of gov- 
ernment at all levels.—President 
Eisenhower, in his State of the 
Union Message, January 9, 1959. 





regulations were that provision for union 
recognition by certification, compulsory col- 
lective bargaining, compulsory conciliation 
machinery and compulsory provisions in collec- 
tive agreements for the settlement of contract 
interpretation disputes by arbitration. This 
was the first national policy in Canada 
regarding industrial disputes which pro- 
vided specific processes for the settlement 
of conflicts over different issues. Disputes 
over jurisdiction and recognition were settled 
by certification of a bargaining agent to 
represent the employees. Once this was 
obtained, employers were compelled to bar- 
gain with the employee representatives. 
During the course of the signed contract 
between the two parties, it was compulsory 
that it contain a clause providing for a 
grievance procedure and arbitration for the 
settlement of issues regarding the interpreta- 
tion and application of the collective bargain- 
ing agreement. Finally, contract negotiation 
disputes were referred to the compulsory 
conciliation and investigation procedure. In 
the original IDI Act, these distinctions 
were not made, mainly because the issues 
were not as clear-cut as they are today 
and because the development of the labor 
movement was still in its infancy. 

The wartime labor relations regulations— 
P. C. 1003—will now be examined in more 
detail: 

(1) Section 3(1) stated its coverage. The 
regulations would apply to the following 
employees: 

(a) Who are employed upon or in con- 
nection with a work, undertaking or busi- 
ness that is ordinarily within the legislative 
authority of parliament, including, but not 





” ‘Majority Report of the National War 
Labour Board Public Inquiry into Labour Rela- 
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tions and Wage Conditions," printed in supple- 
ment to Labour Gazette, February, 1944. 
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so as to restrict the generality of the fore- 
going 

(i) Works, undertakings or 
operated or carried on for, or in connection 
with, navigation and shipping, whether inland 
or maritime; 


businesses 


(ii) Lines of steam or other ships, rail- 
ways, canals, telegraphs, and other works 
and undertakings connecting any province 
with any other or others of the provinces, 
or extending beyond the limits of the pro- 
vince; 

(iii) Lines of steamships between a pro- 
vince and any other British or foreign 
country; 

(iv) Ferries between any province and 
any British or foreign country or between 
two provinces; and 


(v) Such works as, although wholly situ- 
ate within the province, have been or may 
be declared by the Parliament of Canada 
to be for the general advantage of Canada, 
or for the advantage of two or more of 
the provinces; 


(b) Who are employed upon or in con- 
nection with a work, undertaking or busi- 
ness that is essential to the efficient prosecu- 
tion of the war; or 


(c) Whose relations with their employers 
in matters covered by these regulations are 
ordinarily within the exclusive legislative 
jurisdiction of a provincial legislature to 
regulate and to whom these regulations have 
been applied by the provincial legislature 
in respect of their relations with their 
employers; 
and to the employers of all such employees 
in their relations with such employees and 
to trade unions, employees’ organizations 
and employers’ organizations composed of 
such employees or employers. 

The war industries referred to in Section 
3(1)(b) were set out in Schedule A to the 
regulations and included the following: 


A work or undertaking engaged in min- 
ing or smelting operations; works, under- 
takings or businesses engaged in manu- 
facturing or assembling aircraft parts, man- 
ufacturing or assembling tanks or universal 
carriers, or manufacturing or assembling 
automobile or truck parts; smelting and 
refining aluminum; refining or producing 
oil or petroleum products; producing or 
processing natural or synthetic rubber; 
manufacturing chemicals for war purposes; 
producing or manufacturing steel for war 
industry or war purposes; building or con- 
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struction or demolition projects under a 
contract or subcontract, intended for the 
use of His Majesty in right of Canada, 
including the construction, erection, repair, 
improvement or extension of buildings, aero- 
dromes, harbors, dockyards, roads, defense 
fortifications, or other naval, military or 
air force works; shipbuilding, including 
shipbuilding accessories; production of ma- 
chinery, arms, shells, ammunition, explosives, 
implements of war, or naval, military or air 
stores; transportation or communication; 
and public service utilities, including gas, 
electric, water and power works, and tele- 
graph and telephone lines. 


(2) The wartime labor relations regula- 
tions were administered under the national 
wartime labor relations board, whose func- 
tion it was to also certify bargaining repre- 
sentatives for employees making applications. 


(3) Employees were declared to have “the 
right to be a member of a trade union 
or employees’ organization and to participate 
lawful activities thereof” (Section 
4(1). Every employer was also given “the 
right to be a member of an employers’ 
organization and to participate in the lawful 
activities thereof’’( Section 4(2)). Company 
forbidden as under the 

Jargaining Act. 


in the 


unions were not 
Ontario Collective 


(4) It also provided that a majority of 
employees may elect bargaining representa- 


tives on their own behalf. These elected 
bargaining representatives were certified rather 
than the trade union organization represent- 
ing the employees concerned. Section 8(1) 
provided: 


“Where the Board is that the 
bargaining representatives have been duly 
elected or appointed, it shall certify them 
as bargaining representatives and_ shall 
specify the unit of employees on whose 
behalf the representatives so certified are 
and a collective agree- 
by such representatives 


satisfied 


authorized to act, 
ment negotiated 
shall be binding on every employee in the 
specified unit of employees.” 
This provision seemed to discount the 
role of the trade union organization as a 
means of collective action by the employees. 
On the other hand, “collective agreement” 
was defined in Section 2(1)(d) as “an agree- 
ment in writing between an employer or 
an employers’ organization on the one hand, 
and a trade union or an employees’ organ- 
ization on the other hand containing provi- 
sions with reference to rates of pay, hours 
of work or other working conditions.” Un- 
der the administration of the wartime labor 
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relations board, certification of bargaining 
representatives was provided where a trade 
union had a majority membership of em- 
ployees in the bargaining unit. But in the 
case of an employees’ organization other 
than a trade union, certification was granted 
it a majority of all employees in the bar- 
gaining unit so evidenced by a vote. Bar- 
gaining representatives, therefore, could be 
certified either by showing a majority of 
membership of the employees in a trade 
union or by showing a majority of the 
employees in the bargaining unit by the 
taking of a vote. There was no provision 
made for revoking certification when the 
majority of the employees in the bargain- 
ing unit did not support the certified bar- 
gaining representatives until the Industrial 
Relations and Disputes Investigation Act of 
1948 furnished a procedure for revocation. 
If the bargaining representatives were 
changed by the intervention of another 
union gaining a majority support and new 
representatives were elected, application had 
to be made for their certification again and 
the application proceeded through the same 
channels as had the initial application for 
certification. It was not until the enactment 
of the Industrial Relations and Disputes 
Investigation Act of 1948 that trade unions 
could be certified as bargaining agents of 
the employees rather than individuals’ being 
certified as bargaining representatives, 

(5) The regulations also provided for the 
separate identity of craft unions within an 
industry. Section 5(4) stated that if a craft 
union was organized and was distinct from 
the rest of the employees, this group of 
workers could elect their own bargaining 
representatives and could vote only in mat- 
ters within its scope. Such workers were 
a separate and single unit within the indus- 
trial structure, but it was presumed that 
they would have the same rights under the 
Regulations as would an industrial union. 


(6) Upon certification, the bargaining rep- 
resentatives could approach the other party 
for the purposes of negotiating “in good 
faith with one another and make every 
effort to conclude a collective agreement” 
(Section 10(2)). When this objective failed 
to materialize, either party could notify the 
national wartime labor relations board which, 
in turn, would refer the matter to the Minis- 
ter of Labour who would appoint a con- 
ciliation officer within three days to investi- 
gate the issues. 

(7) If the conciliation officer failed to 
bring agreement, the minister would appoint 
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| think that businessmen are begin- 
ning to accept the fact that the large 
corporation is, in a sense, a political 
organism similar in certain respects 
to the medieval manor. Certainly, 
today’s large corporation is assum- 
ing ever-wider responsibilities to 
stockholders, employees, vendors, 
customers and the public. These re- 
sponsibilities involve much more than 
the individual self-interest postulated 
by Adam Smith almost 200 years 
ago.—teland Hazard, vice presi- 
dent and general counsel of the 
Pittsburgh Plate Glass Company. 





a three-man board of conciliation in the 
same manner as was required under the 
IDI Act. The board conducted the usual 
conciliatory efforts and investigation and, 
upon completion, forwarded its findings and 
recommendations to the minister within 
14 days after the appointment of the chair- 
man. This period could be extended upon 
authorization by the minister or by agree- 
ment between the parties. The report of 
the board was submitted to the minister, 
who might “direct the Conciliation Board 
to reconsider and amplify or clarify any 
part thereof” (Section 31(9)). 


(8) It provided that no strike or lockout 
occur during the term of the collective 
agreement or upon termination of an agree- 
ment until negotiations had been attempted 
for the renewal or revision of the contract. 
No strike or lockout was permitted until 


the process of conciliation had been ex- 
hausted after negotiations had become 
deadlocked. A work stoppage could take 


place only after 14 days had lapsed from 
the date of the conciliation board report. 


(9) Collective agreements 
signed for a duration of not 
one year. Provision was also 
termination and notice of renewal of the 
contract. Every contract was to contain 
provisions for the settlement of differences 
concerning its interpretation or violation. 
The grievance procedure and arbitration 
clause provided for final settlement without 
the occurrence of a work stoppage. It 
may be emphasized that the conciliation 
boards appointed by the minister dealt only 
with differences arising in the course of 
negotiations where the parties could not 
come to an agreement. Disputes concern- 
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than 
made for 


were 


less 





ing contract interpretation or violation were 
settled through a definite procedure written 
into the agreement for this purpose. If 
the contract did not contain such a clause, 
the labor relations board was authorized to 
prescribe the necessary procedure. 


(10) The regulations also contained a 
clause regarding unfair practices. Em- 
ployers were forbidden to interfere with 
trade unions or employees’ organizations or 
to discriminate against or discharge an em- 
ployee because of trade union membership. 
No restraint or intimidation was allowed 
in the right of an employee to become a 
member or officer of a trade union. On the 
other hand, no coercion or intimidation was 
to be used to force a person to join such 
an organization unless such a provision was 
included in the collective agreement, that is, 
closed shop or similar security clauses. 
Organizational activities by union members 
were not to be carried on during company 
time, but an employee or union repre- 
sentative was permitted to confer with the 
employer during working hours or to attend 
to the business of the union without a de- 
duction in wages for this purpose. 

(11) A copy of every collective 
ment signed between employers and em- 
ployees was to be filed with the national 
wartime labor relations board. Trade unions 
were also required to furnish copies of their 
financial statements to their members. 


agree- 


(12) The minister was given power, with 
the approval of the governor-in-council, to 
apply these regulations within any province 
that agreed to an arrangement with the 
federal government. 


(13) Provision was set out for enforce- 
ment, claiming it an offense, liable to 
pecuniary penalty, for a strike or lockout 
to occur contrary to these regulations. 


(14) In 1947 these regulations also in- 
corporated, through P. C. 3020, the methods 
used by the industrial disputes inquiry com- 
mission. If a dispute in an industry existed 
or was apprehended, the minister could re- 
fer the matter to the commission. This 
body would carry out an investigation and 
report its results to the minister within 
14 days of its appointment. The recom- 
mendations of the inquiry commission had 
a bearing on the appointment of a con- 
ciliation board. The commission had addi- 
tional functions in dealing with cases in- 
volving discrimination and dismissal on 
account of union membership. The reports 
investigations were made to the 
had authority to declare 


of such 


minister, who 
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commission 


the recommendations of the 


binding upon the parties in such 


to be 
cases. 

In summary, the wartime labor relations 
regulations—P. C. 1003—was an important 
event in Canadian labor legislation. It 
provided a positive policy towards the ac- 
ceptance of trade unionism, thereby 
strengthening the the position of the 
Canadian labor movement. The federal 
legislation now resembled the National 
Labor Relations Act of the United States 
right of labor to or- 
for compulsory 


in recognizing the 
ganize and in provisions 
collective bargaining through certification. 
But it differed significantly in its provision 
of compulsory conciliation. Canadian legis- 
lation definite procedure for 
settling differences over the terms 
conditions of agreement during contract 
Only after this process was 
to its final stage could 
a work stoppage occur. In addition to the 
restraint on strikes and lockouts, P. C. 
1003 provided that contract interpretation 
differences were to be settled by arbitration 
without either strikes or lockouts. In actual 
fact, then, only the terms and conditions 
of the collective bargaining agreement were 
left free for negotiation and _ settlement 
between the parties. These regulations were 
intended to stabilize industrial relations in 
wartime when internal conflict 
feasible. During the war, however, 
wage disputes were settled by arbitration, 
and not dealt with by boards of conciliation 
Under P. C. 7440, enacted as an anti- 
inflationary measure, wages were frozen by 
government policy thus placing a restric- 
tion on the independence of collective bar- 
gaining. No employer could lawfully change 
wages during this period without the consent 
of the wartime labor relations board. Thus, 
wage disputes under the wartime wages 
control order were settled by arbitration 
until wage controls were revoked in 1946; 


provided a 
and 


negotiations. 
followed through 


Was not 
even 


then these disputes were referred to con- 
ciliation boards once more. 

The principal 
labor relations 
certification of 
and the process of 
In the event of application for intervention 
in disputes, the board referred the case to 
Labour for the establish- 
conciliation. Broadly, 


function of the wartime 
was to deal with 
representatives 
bargaining. 


board 
bargaining 
collective 


the Minister of 
ment of boards of 
the function of the 


minister the wartime labor relations regula- 


board was to ad- 


tions. The regulations, therefore, were 
adopted as a national labor code, under 
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TABLE IV 
Union Membership in Canada, 
1939-1948 * 
1939 359,000 
1941 462,000 
1943 665,000 
1945 711,000 
1947 912,000 
1948 _ 978,000 


* Labour Organization in Canada (44th An- 


nual Rept., 1955), p. 4. 





the administration of the wartime labor 


relations board. 

Humphrey Mitchell, Minister of Labour, 
in the House of Common debates, on May 
5, 1945, said: 

“The Wartime Labour Relations Board 
has recently been established. It arose out 
of representation made by both employers’ 
organizations and by labour organizations 
before an inquiry made by the National 
War Labour Board. The code deais with 
the contractual obligations between em- 
ployers’ organizations and employees’ or- 
ganizations, but not with wages. Arising 
out of the report of the Board a meeting 
was held with the representatives of the 
Ministers of Labour, or those responsible 
for the Departments of Labour, of all the 
provinces of Canada, which resulted in an 
agreement upon the principle of compul- 
sory collective bargaining by law. Follow- 
ing that meeting a code was drafted in my 
department, having in mind the various 
viewpoints expressed by different organiza- 
tions with respect to the matter. That 
code was sent to all the provincial govern- 
ments in Canada, and to the dominant 
labour organizations and resulted in the 
present code.” 


The regulations could be applied to any 
province which entered into an agreement 
with the federal government for their ad- 
ministration within that province. Thus, the 
board could delegate its jurisdiction to 
provincial boards with the right of appeal 
to the national board. This remained in 
effect until 1947 when, on March 31, the 
arrangements for joint administration with 
the provinces were terminated and peace- 
time jurisdiction was resumed. 

The conciliation boards established under 
the wartime labor relations regulations had 
certain important elements which were not 


contained in previous boards under the 
IDI Act. The fact that P. C. 1003 was 
enacted under a war emergency act meant 
that the conciliation boards dealt with war 
industries and all industries under pro- 
vincial authority. With compulsory col- 
lective bargaining, the areas of conflict over 
bargaining units and certification did not 
come within the scope of the conciliation 
boards. In this period, also, the boards 
did not investigate differences arising out 
of wage controls, which were delegated to 
the labor relations board. Further, the 
conciliation boards were not concerned with 
disputes with regard to the meaning or 
violation of the clauses in a collective con- 
tract, since provisions for their settlement 
were mandatory. Because of the war res- 
trictions, in actual fact, therefore, much 
of the terms and conditions of bargaining 
was under government regulations—as in 
the case of wages, hours, legal holidays, 
vacations and overtime—so that the greatest 
responsibility of the conciliation boards 
under P, C. 1003 was with the conciliation 
oi disputes over union recognition as repre- 
sented by the degree or form of union 
security granted. 


The wartime labor relations regulations 
continued in force as a wartime emergency 
measure until it was deemed necessary to 
incorporate its provisions in an act; in 1948, the 
Industrial Relations and Disputes Investiga- 
tion Act was legislated. The regulations 
had served to strengthen the position of 
labor in providing the right to organize and 
bargain collectively. Trade union member- 
ship increased considerably in this period. 
Table IV shows the growth of membership 
from 1939 to 1948. 

With the legal foundation of collective 
bargaining established, the workers through 
their trade unions were able to meet man- 
agement on more equal terms. The large 
labor organizations in Canada commended 
the enactment of these measures, but in 
criticism maintained that provision for the 
the outlawing of company unions should 
have been made. Nevertheless, it was felt 
that the regulations were long overdue in 
Canada and that “collective bargaining in 
industry should no longer be a pious hope 
.. . but a reality.” ™ 


Postwar Developments 


Postwar legislation in industrial relations 
reverted back to the position established 





"Mr. Knowles (Member of Parliament for 
Winnipeg, North Centre), House of Commons 
debates, May 5, 1944. 
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by Canada written constitution. The war- 
time orders in effect since March, 1944, 
were replaced by the industrial relations 
and disputes investigation act in 1948.” 
This act also repealed the original IDI 
Act of 1907, which had been only sus- 
pended by P. C. 1003. The present act 
also applies to employees in industries 
within federal jurisdiction, including air, 
water and rail transportation; radio broad- 
casting stations; industries within the 
provinces, but declared to be for the general 
welfare of Canada, or two or more of the 
provinces; and any works outside the legis- 
lative authority of any province. The act 
also applies to employees of a government 
corporation. 


While there was no essential difference 
in this legislation from P. C. 1003, neverthe- 
less some amendments based on experience 
in its administration in the previous four 
years were put through. The basic principles 
of P. C. 1003 were continued and protection 
was provided for the following established 
principles: machinery for certification, com- 
pulsory collective bargaining, mandatory 
provisions for final settlement of daily con- 
tract application disputes without resort 
to strikes and lockouts, compulsory pro- 
cedure for the settlement of negotiation 
disputes, and the provision for a delay 
period before a stoppage of work is allowed 
The present contains two parts: Part I 
specifies the rights of employees and em- 
ployers to be members and to participate 
in the activities of a trade union and em- 
ployers’ organization respectively. Unfair 
labor practices and procedure for certifica- 
tion of bargaining agents and for negotia- 
tion of collective bargaining agreements are 
outlined. The process of conciliation for 
the settlement of disputes arising out of 
negotiations and restraints on strikes and 
lockouts are furnished. In addition, the 
proceedings for the application for concilia- 
tion and the powers and functions of the 
conciliation boards are set out. The penal- 
ties for enforcement are also stated. Part I] 
defines the scope of the act, its application 
and administration. The functions of the 
industrial inquiry commission and_ the 
Canada Labour Relations Board, through 
which the act is administered, are set out. 


The recent law does not differentiate 
between a trade union and an employees’ 
organiaztion as did P. C. 1003. A trade 
union is defined as “any organization of 
employees formed for the purpose of regu- 
lating relations between employers and em- 
ployees but shall not include an employer- 
dominated organization * (Past I, 
Section 2(1)(r).) 

The regulations had provided 
the case of a trade union where the 
jority of the employees in the bargaining 
unit who were members elected the bargain- 
ing representatives, certification could be 
granted without a vote. In the case of an 
employees’ organization other than a trade 
union, certification could only be granted 
upon a majority vote for the bargaining 
representatives. Under the present act this 
distinction is not Certification now 
recognizes the trade union as the bargain- 
ing agent, rather than certifying the bar- 
gaining nepresentatives on behalf of the 
employees. By this change, trade unions 
were granted official status by certification 
Under the present legislation a company 
union cannot be certified as a_ bargaining 
agent, and any agreement with a company- 
dominated organization is illegal. In the 
present statute, provision is also made for 
revoking certification of a bargaining agent 
ii it loses the support of the majority of the 
employees in the bargaining unit. 


that, in 
ma- 


made. 


After a notice is given to commence 
negotiations and although “every reasonable 
effort” is made to conclude a collective 
bargaining agreement but no_ successful 
settlement is obtained, the parties may re- 
quest the Minister of Labour in writing 
to appoint a conciliation officer to 
the parties in reaching a settlement. Under 
the regulations, the recommendations of the 
conciliation officer determined the appoint- 
ment of a board by the minister if the 
officer though a settlement might be reached 
by this process. Under the present act, 
however, the minister may appoint a con- 
ciliation board upon his own initiative with- 
out the recommendation of a conciliation 
officer. The procedure in the act states that 
within 14 days after the appointment of the 
chairman of the board, a report of the 
findings and recommendations will be made 


assist 





“2 The following statement, taken from the 
Labour Gazette (1949), p. 287, indicates the 
number of conciliation proceedings under P. C. 


1003, the wartime labor relations regulations, 
from March 20, 1944, to August 31, 1948: 
Disputes submitted to conciliation pro- 

ceedings 524 
Settled by conciliation officers 231 
Settled by conciliation boards 186 
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Disputes not adjusted by conciliation pro- 
cedures, or which were referred back to 
provincial authorities who resumed jur- 


isdiction in April and May, 1947 107 

Strikes taking place following reports of 
conciliation boards 12 
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to the minister. This period is allowed to 
be extended if so agreed by the parties 
and if allowed by the minister. The usual 
practice has been to extend the period 
until the delay is unduly lengthened, thus 
further aggravating the situation. Provi- 
sion is also made in the present act for 
the final settlement of disputes with regard 
to the “meaning or violation” of the col- 
lective bargaining agreement by arbitration. 


The powers and duties of the concilia- 
tion boards under the present law are similar 
to those under the IDI Act and P. C. 1003, 
except for the changes in the time limits 
imposed. After the report of the concilia- 
tion board is received, the waiting period 
is reduced from 14 days in the regulations 
to seven days at the present time. As in 
the original act of 1907, the recommeda- 
tions of the conciliation board may be 
accepted as binding on the patries if they 
so agree by mutual consent. No strikes 
or lockouts may take place during the term 
of the agreement nor until the conciliation 
process is completed. Seven days must 
elapse after the report of the conciliation 
board is made public for such action to be 
legal. A new element in the act prohibits 
a strike vote until the conciliation pro- 
cedure has been completed. In addition, 
the present act outlaws sympathy strikes 
and jurisdictional strikes. Under the war- 
time regulations, strikes were defined as 
“the cessation of work by a body of em- 
ployees acting in combination or a con- 
certed refusal or a refusal under a common 
understanding, of a number of employees 
to continue to work for an employer, done 
to compel their employer, or to aid other 
employees to compel their employer, to 


accept terms of employment.” (Section 
2(1)(m).) 
The present act defines strikes as a 


“cessation of work, or refusal to work or 
to continue to work, by employees, in com- 
bination or in concert or in accordance with 
a common understanding.” (Part I, Section 
2(1)(p).) 

Under the present act, the parties have 
a more definite part in the establishment of 
a conciliation board. The minister appoints 
the member who is nominated by each party 
as its respective representative on the board. 
During the wartime, he appointed members 
to the board who, in his opinion, represented 
each party, after receiving a recommenda- 
tion from both sides. The present act also 
maintains that the minister must appoint a 
chairman who is nominated by the other 
two members of the board. Only upon fail- 
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ure to agree upon a chairman, does the 
minister have power to make his own selec- 
tion. Part I of the present act also contains 
a description of the actions which are con- 
sidered unfair labor practices. In addition, 
various pecuniary penalties for the enforce- 
ment of the act in cases of violation are 
furnished. 


Part II deals with the application and 
administration of the act through the Can- 
ada Labour Relations Board. The members 
of this board, not exceeding eight in num- 
ber, in addition to the chairman, are ap- 
pointed by the governor-in-council. This board 
has power to decide questions arising with 
regard to the validity of collective agree- 
ments; in regard to the status of an organi- 
zation; as to the appropriate bargaining 
unit; or as to the standing of an employee 
within the organization. Under the regula- 
tions, the decision of the wartime labor 
relations board was final, but under the 
Canada Labour Relations Board, its deci- 
sions may be revoked or changed. Further, 
under the wartime board, its powers could 
be delegated to a provincial board with the 
right of appeal to the national board. Joint 
administration was involved, but it con- 
cerned delegation of federal jurisdiction to 
the provinces. Under the IRDI Act, if the 
provincial statute in this field is similar to 
the federal act, agreement may be made 
with the dominion government to provide 
for administration by the federal state. This 
joint administration involves a transfer of 
provincial jurisdiction to the central gov- 
ernment. 

The present legislation also gives power 
to the minister to appoint an industrial in- 
quiry commission to look into matters of 
existing or threatened differences between 
employers and employees. This commission 
has powers and functions similar to those 
of the boards of conciliation except that in 
this case all its members are appointed by 
the minister. This provision was contained 
in P. C. 4020 during the war, but only in- 
corporated in P. C. 1003 in 1947. 

To sum up, the present legislation pro- 


certain essential features for the 
maintaining industrial peace: 


vides 
purpose of 

(1) Under the present act, employers and 
employees have the right to organize and 
bargain collectively. Trade union recogni- 
tion is provided by certification, and com- 
pulsory collective bargaining with employers 
is realized with a view to reaching agree- 
ment. 

(2) Collective agreements are required to 
contain procedures for the processing and 
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arbitrating of disputes concerned with the 
meaning or violation of such contracts. The 
act prohibits unfair labor practices. 


(3) Provision is made for a two-stage 
compulsory conciliatory machinery upon the 
failure to conclude an agreement through 
negotiations. The intervention of concilia- 
tion officers and boards is compulsory, and a 
legal restraint is imposed upon the work 
stoppage until the conciliation process is 
carried through and a period of seven days 
elapses after the report of the conciliating 
body is made. 


Thus far, the present act reflects the 
development of labor relations practices as 
it has evolved out of the process of free 
collective bargaining in Canada. The rela- 
tionship which exists between employees 
and employers today advanced only grad- 
ually, and has been the result of experiences 
and contacts in the day-to-day operations of 
industry. Canadian industrial relations leg- 
islation has attempted to create a balance 
between the forces of labor and manage- 
ment, and the framers of the present statute 
had this in view when the act was legalized. 


Humphrey Mitchell, in House of Com- 
mons debates, on April 6, 1958, said: 


“The essential purpose of the legislation 
is to create conditions favourable to the free 
exercise of collective bargaining between 
employers and employees. For that reason 
only such regulation of employer and em- 
ployee activities in their industrial relation- 
ship as is considered necessary for the 
protection of the public interest is incorpo- 
rated in the legislation. The main responsi- 
bility is left with labour and management 
for the settlement between them of their 
problems, the negotiation of collective agree- 
ments and the administration of such agree- 
ments.” 

The chart in the Appendix indicates the 
number of disputes, at each stage of the 
conciliation process, which have been brought 
under the IRDI Act from its passage in 
1948 to March 31, 1956. 


Current Position 


No substantial changes have taken place 
in Canadian conciliation legislation since the 
enactment of the IRDI Act in 1948. Two 
years later, a new section was added to the 
Rules of Procedure of the Canada Labour 
Relations Board, which dealt with the issu- 
ing of summonses to witnesses appearing 
before the board. A further amendment to 








8 See footnote 1. 
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the rules of procedure, in 1952, permitted 
the board to dispose of an application where 
a decision had been previously postponed, 
though the prior decision to do so was made 
by different members of the board. In 1955, 
the IRDI regulations and the Rules of Pro- 
cedure of the Canada Labour Relations 
Board were further revised. The changes 
made in accordance with the regulations act 
(Chapter 235, Revised Statutes of Canada, 
1952) were for the main purpose of clarifi- 
cation and no significant revision was en- 
acted in principal. The extent of the revision 
is reported in the Labour Gazette of 1955 by 
the statement: “In the Regulations, the ref- 
erence to ‘Part XV of the Criminal Code’ ™ 
has been dropped because it is no longer 
applicable in view of amendments to the 
Code. In the Rules of Procedure, there has 
been a consolidation of the original Rules 
with the amendments made by Orders in 
Council P. C. 1547 and P. C. 2007 of 1950 
and 1952.” 

The most recent jurisdictional challenge 
to the IRDI Act occurred in 1955. After 
the constitutional validity of the act was 
questioned, the Supreme Court of Canada 
declared in its decision that the act was 
within the jurisdictional powers of the 
dominion parliament, as laid down under 
the BNA Act, Canada’s constitution. This 
event arose out of a jurisdictional dispute 
concerning the loading and unloading of ships 
by stevedores and longshoremen in Toronto, 
Ontario. The attorney general of the Prov- 
ince of Ontario notified the dominion au- 
thorities that the act was wltra vires to the 
Parliament of Canada, since this particular 
case dealt with legislation pertaining to 
property and civil rights in the province 
and, therefore, was outside the sphere of 
power of the dominion government. It was 
to this challenge that the Supreme Court of 
Canada ruled that the basic 53 sections of 
the act as administered by the federal gov- 
ernment were constitutional, since stevedor- 
ing was considered to be a vital operation 
in the shipping industry. This industry is 
subject to federal jurisdiction and, there- 
fore, labor-management relations are regu- 
lated by the IRDI Act when disputes arise. 

What is the present situation as regards 
the act? Since the IRDI Act was adopted 
in 1948, the main labor organizations in 
Canada, the Canadian Congress of Labour 
and the Trades and Labour Congress (now 
merged into the Canadian Labour Con- 
gress) and the Canadian and Catholic Con- 
federation of Labour have recommended 
revisions to the act. The most serjous 
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charges by labor against the act have been 
the unnecessarily long delays encountered in 
the conciliation process. The time limits 
set out in the act are not strictly adhered 
to and these time extensions have caused 
unreasonable delays in the whole procedure 
of conciliation. The result has been a grow- 
ing lack of confidence in the existing machin- 
ery as a means of aiding in the settlement 
of industrial disputes. The labor organiza- 
tions urge not only that the prolonging of 
the conciliation process must be remedied, 
but that the service could be greatly im- 
proved by the appointment of trained concilia- 
tors rather than the use of men inexperienced 
in industrial relations. 


In answer to these charges, the federal 
Minister of Labour requested the main 
labor and management organizations in 
Canada to present their recommendations 
concerning the amendments of the IRDI 





“T am arranging with the officials of my 
Department. for a review of the provisions 
of the Industrial Relations and Disputes 
Investigation Act to determine what changes 
are advisable in the provisions of the Act 
to make it more effective for the purposes 
for which it is designed in its application 
to the industries which are covered thereby. 

“In this review I would appreciate re- 
ceiving the benefit of any considered sug- 
gestions which your organization would 
like to put forward for the improvement of 
the legislation.” 

A recent issue of the Labour Gasette— 
August 30, 1958—reported that the federal 
IRDI Act is under review following the 
request of the Minister of Labour for sug- 
gested amendments to the federal act. It 
is recognized that improvements in the ap- 
plication of the act are urgently needed if 
it is to hold the confidence of labor and 
management as an effective contribution to 


Act. In a letter dated August 12, 1957, the 
minister stated: industrial stability in the dynamic Canadian 
economy. [The End] 
Appendix 


ANALYSIS OF CONCILIATION PROCEEDINGS UNDER THE INDUSTRIAL 
RELATIONS AND DISPUTES INVESTIGATION ACT, BY DISPOSITION OF 
CASES FROM SEPTEMBER 1, 1948 to MARCH 31, 1956 


Number of 
Workers 
Number of Directly 
Step I Disputes Affected 
Disputes referred to conciliation officers 360 568,390 
Disputes settled by conciliation officers ; 207 62,570 
Disputes not settled by conciliation officers 143 504,142 
Disputes which lapsed; no further action required 6 1,373 
Disputes being dealt with by conciliation officers 
at end of period 4 305 
Step II 
Disputes referred to conciliation boards 145* 667,959 
Disputes settled by conciliation boards 99 221,622 
Disputes not settled by conciliation boards WEY 285,103 
Disputes which lapsed; no further board action 
required 4 292 
Disputes in which parties were considering con- 
ciliation board recommendations at end of 
period 3 9,081 
Disputes being dealt with by conciliation boards 
12 151,861 


at end of period. . 


* Includes nine disputes not previously referred to conciliation officers. 
Source: Condensed table from Canada, Department of Labour, Annual Report 
for the Fiscal Year Ended March 31, 1956, p. 14. 


In this period, from the date of the inception of the IRDI Act to March 31, 
1956, out of 360 applications for conciliation proceedings, 207 were settled by 


conciliation officers. 


For this same period, the Minister of Labour appointed 145 


boards and in 99 cases settlement was obtained by the end of the fiscal year; 27 


disputes were not settled by boards; 


four disputes lapsed; 


and 15 cases were 


still pending under the legal process at the end of the year. 
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CURRENT LITERATURE 





in the Labor Field 





Organizational Strike 
Bernard Karsh. Uni- 
Urbana, Illinois. 


Diary of a Strike 
versity of Illinois Press, 
1958. 180 pages. $3.50. 

This book narrates a true 
have been changed to protect the innocent) 
of an organizational drive culminating in a 
strike of a small company in a small town. 
The author has put the events 
from interviews with all parties concerned 
To say the least, he covered the organiza- 
tional activities with a “you there” 
technique—and maybe he was. 


story (names 


together 


are 


Saylor—the fictitious name for an actual 
town—was a quiet community until its in- 
habitants found themselves swept up in a 
violent labor strike. The strike lasted four 
months and left in its wake shattered family 
relationships, broken friendships and dam- 
aged property. 

This the story of the strike’s effects 
upon the individuals directly and indirectly 
involved, upon the company and upon the 
entire community. Also, it is the story of 
a union is organized, how a strike is 
conducted and how differences finally are 
resolved. The key role of the professional 
union organizer in these processes is high- 
lighted. 


is 


how 


In the dramatic account of the organizing 
campaign and strike, the reader is taken be- 
hind closed doors and to the picket lines to 
hear verbatim comments from professional 
union officials, strikers, nonstrikers, fence- 
sitters, company officials, city officials and 
townspeople. From the time the first steps 
are taken toward organizing the workers in 
the Saylor Company, the reader sits in on 
meetings where strategy is planned, changed 
and changed again according to the events 
of the moment. 


3Jecause the strike followed closely 


upon the organizing campaign, the account 


so 
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‘ 


deal DI 
process, 


throws a 
ganizing 


light upon the or 
tactics of the union 
organizer, and the influences or social pres 
sures that lead particular workers to join 
the union or to oppose it, to become strikers 
or strikebreakers 


great 


the 


Saylor strike 


the explanations 


lhe processes by which the 


developed and tor them 


are of generic importance in understanding 


more about the complex world of trade 
unions, organizers, strikes and their resolu 
tion. The report and analysis of the strike 
process, trom the inception of the unio 
through its establishment as an integral 
part of the community, also contribute to 


a greater understanding of the behavior of 
individuals in groups—their 
their reactions and their 


conflict and its aftermath 

The the 
University of Illinois Department of Sociol 
and Institute of 


motivations, 
adjustments to a 


author is associate professor in 


ogy Labor and Industrial 


Relations. 


Diary of a Strike is a very interesting 
narrative for industrial relations people and 
has a happy ending—the strike was settled 


and a good contract was secured. 


Payment for and from Production 
The Plan A 


Scanlon Frontier im 


Labor-Management Cooperation. Edited by 
Frederick G. Lesieur. Copublished by The 
Technology Press of Massachusetts Insti 


tute of Technology and John Wiley & Sons, 
$40) New York 16 
ork 


This very readable book explains what is 


Fourth Avenue, 


1958 


Inc., 


New \ 


173 pages 
known as the Scanlon plan of profit-sharing 
incentives 

The plan is applicable to almost any com 
pany, providing cognizance is taken of the 
ot 


each business. It relates 
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individuality 











labor costs to total production value. Total 
production value is usually monthly sales 
plus or minus the change in inventory. The 
Department of Commerce ratio of wages 
and salaries to the value of shipments for 
an entire industry is a stated per cent, for 
example, 40. From this the company de- 
rives a norm which could be, say, 38 per 
cent. If the total shipments for a given 
month plus inventory change equaled $100,000 
for that month and if the normal payroll 
which this production can stand (using the 
38 per cent) is $38,000 and if the actual 
payroll were only $35,000, the difference of 
$3,000 would go to the workers as their 
bonus. So, under the plan, labor gets all 
of the labor savings, and management’s 
benefits from the plan are derived from in- 
creased sales with no corresponding increase 
in labor costs or overhead. The “bonus” 
is given to all the workers, not just to those 
individuals engaged in productivity. 

The plan is described by four writers: 
Russell W. Davenport, Frederick G. Lesieur, 
George P. Shultz and Elbridge S. Puckett. 
Frederick G. Lesieur is the editor of this 
book and a lecturer in industrial relations 
at the Massachusetts Institute of Tech- 
nology. Here, in part, is what he has to 
say about the plan in the chapter which he 
wrote: 

“Frankly, I think you have to throw out 
everything that you presently have, what- 
ever it might be in your individual com- 
panies, that makes it impossible for people 
to work together. You have to believe 
firmly that there is a contribution that peo- 
ple can make who are doing jobs day-in and 
day-out, that they do have ideas of how 
the job might be best done. Take the union, 
for instance. In many firms the only time 
the union and company get together is when 
there is trouble. This can be in negotia- 
tions; it also can be in the processing of a 
grievance. These are generally not pleasant 
associations. However, there is a third area 
that is left untapped, and that is the area of 
how to do your job. 

“You have to use your imagination a bit 
and realize that there is an area in which a 
union and a company can get together not 
as enemies, but as a team, and that is the 
area of how the product, whatever it might 
We have discovered that we 


be, is made. 
If a worker 


don’t know what efficiency is. 
knows and understands why he or she is 
doing something, this can be very important 
to the outcome of that particular job. Joe 
Scanlon used to call it ‘giving people the 
tools they need to work with’. 
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“T would like to emphasize that the Scan- 
lon Plan is not a substitute for leadership; 
it is something that will thrive on good 
leadership. The better leadership on the 
part of management, the better it can work. 
It means the foreman doing his job, not 
that of a clerk, but his job as foreman— 
working with people, planning the work, 
seeing that the schedules are met, having 
jobs ready so that when workers complete 
their job there is another waiting. The 
foreman under the Scanlon Plan is not a 
traffic cop trying to chase people out of the 
rest rooms and walking up and down the 
floor to make sure they are at their ma- 
chines. This relationship calls for an en- 
tirely vew approach—tt calls for the foreman 
to sit down with his people and give them 
the help that he can by leading them. Under 
a plan such as this, you cannot have success 
if the union and the employees want it and 
the management doesn’t want it. And you 
can’t have success if the management wants 
it and the union and employees don’t want 
it. It takes the combined efforts of both. 


“This plan doesn’t mean turning the plant 
over to the union. This statement may 
sound strange, but I don’t know any union 
that wants the responsibilities of running a 
plant. Under the Scanlon Plan, all we are 
talking about is providing the opportunity 
for people to say in an adult society how 
they think the job might be best done. It’s 
up to management to take it from there. It 
means workers thinking a little bit more 
about who gets the job after them and how 
they might make it easier for them. The 
Plan means that the older, more experienced 
worker gives his ideas on how the job ought 
to be done to the newer worker. It means 
that the younger worker may be more 
physically able to help or make his con- 
tribution to the older worker. It means 
management makes decisions on what is 
good for the company and not on what's 
personality down in the 


good for some 


plant. 

“This plan doesn’t mean giving people a 
‘sense of participation’; workers don’t want 
that. This plan means giving them real par- 
ticipation. You will discover that we have 
no set formula, that the Plan has worked 
in these situations because of the desire of 
both management and labor to get together 
and mutually solve problems that will help 
them be more competitive in this industrial 
society of ours. It means working with 
your brain instead of your back. 

“Accounting is a very mysterious thing to 


most union people. Workers just don’t 
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understand a ‘profit’. They feel that it can 
come about or be reduced or eliminated by 
the manipulations of some accountant. In 
fact, union people feel in many instances 
that the company has two sets of books, 
one for the union and one for the company. 
If you look at some cases, this is easy to 
understand. In some of the companies and 
unions that I have talked with the company 
began negotiations with the union by dis- 
cussing how difficult things were and how 
they were losing money. Workers often 
feel that the company must have had a 
huge sum of money to begin with because 
the company loses money each year they 
negotiate. Then in these same situations, 
when the company faces some severe prob- 
lems and is finally willing to discuss the real 
facts with its people, company officials are 
sometimes hurt to find that the people in 
the shop simply don’t believe the accounting 
figures. 

“I believe that this is one area where the 
Scanlon Plan can bring about a significant 
change of great value to the company, by 
making it possible for the accounting people 
to become a real service group to the whole 
company. On many occasions I can recall 
Joe Scanlon saying: ‘If you want people 
to do something about a problem, give these 
people the tools to work with.’ Just saying 
to a working group, ‘We are losing money’, 
is not enough. In a sense it is like going 
to a doctor and saying, ‘I’m sick, guess 
I’ve got’, or going to a lawyer and 


, 


what 
saying, ‘I’ve got a case, guess what it is. 
The important thing is ‘Where are we los- 
ing money?’ Or for that matter, in a par- 
ticular department, ‘What cost allowance 
do we have for this job?’ In many cases, 
the standards set up are meaningless, be- 
cause in order to get the job the company 
may have had to cut its price by 10, 20, or 
30 per cent. Under conditions such as this 
you could meet the standard and go broke, 
so what we are looking for is the best con- 
tribution that everybody can make in doing 
his job. That means accounting people 
working with departments to give 
them the facts and figures, so that the pro- 
duction people might be able to tackle the 


these 


problem and do something about it. 


“Just imagine if you can, the tremendous 
gain from getting all of these different func- 
tions in any one company to realize their 
importance to each other and to develop a 
willingness to work together. This is real 
teamwork, as I know it.” 

That, in a capsule, is the plan; however, 
it does require a reading of the entire book 
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to answer all of the questions that will pop 
into your mind. 


The Language of Industrial Relations 


Dictionary of Personnel and Industrial Re- 
lations. Esther R. Becker. Philosophical 
Library, Inc., 15 East 40th Street, New 
York 16, New York. 1958. 366 pages. $10. 


This is a dictionary; consequently, it is 
set up categorically A through Z—but there 


is no Z. The last section is Y, under which 
there are two entries—‘‘yellow-dog con- 
tract” and “Young Presidents’ Organiza- 


tion.” The dictionary contains 366 pages of 
definitions of the nomenclature of industrial 
relations. For example: 
“accumulative timing.—A_ time-study tech 
nique utilizing two stop watches connected 
so that when one is stopped the other is 
simultaneously started 


read alternatively while its hand is stationary.” 


Kach watch is thus 


“cease and desist order.—An order issued 


by a court or a government agency in- 
structing an employer or union to cease an 
unfair labor practice. See Unfair Labor 
Practice.” 

“wetbacks.—Workers from Mexico who 


gain illegal entrance into the United States 
and 
Mexican 


by swimming the Rio Grande hence 
have ‘wet backs’ upon arrival. See 
Farm Labor.” 

All in all, there are 2,468 entries and 521 
cross-references of subjects involving in- 
dustrial relations 
techniques, trends in training, a listing of 


practices, management 


personnel and industrial associations, and 
universities conducting personnel and in 
dustrial reiations research. 
Pennsylvania Pamphlet 

Suitable Work for Unemployment Compen 
sation Purposes in Pennsylvania. Peter A. 
Prosper, Jr., and Monroe Newman. Bulle- 


tin No. 60. Bureau of Business Research, 


The Pennsylvania State University, Univer 


sity Park, Pennsylvania. 1958. 32 pages 
50¢. 

“Two men may refuse the same job pay 
ing the same wage, and yet one may be 
justified in refusing while the other may 


not be justified,” claim the authors in this 
pamphlet discussing occasions on which an 
unemployed person is disqualified for un- 
employment compensation under Pennsy] 


vania law by refusing suitable work. 


The 
ined in 


“suitable work” provision is exam- 


terms of health, safety, morals, 
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physical fitness, prior training and experi- 
ence, occupational status, hours and condi- 
tions of work, distance from residence, and 
other factors. Written in layman’s language, 
the pamphlet includes examples of cases 
illustrating these elements, and the deci- 
sions allowing or disallowing unemployment 
compensation benefits. 

Of particular interest during this period 
of relatively high unemployment, the study 
is a handy, practical summary reference 
and guide which should prove useful to 
workers, unions, compensation officials, 
companies, associations and students. 


Labor Conference Papers 


Proceedings of the Tenth Annual Industrial 
Relations Center Labor Conference. Bulletin 
20. Industrial Relations Center, University 
of Minnesota Press, Minneapolis, Minne- 
sota. 1958. 98 pages. $1. 

The theme of the conference, “Economics 
in Everyday Life,” was elaborated in nine 
related talks. Special papers were pre- 
sented on “Hazards of Radiation and Fall- 
Out” and “Ethical Practices.” 

It was pointed out in “Wages, 
and Employment,” that personal income, 
mainly wages, and prices have risen simul- 
taneously. American wives who increased 
their purchases during recession periods are 
responsible for this stability. In the related 
talk “Wages, Prices and Unemployment,” 
it was indicated that the 1958 recession, 
although admittedly temporary, resulted in 
4% million employable people who were 
jobless. 


Prices 


Food, beverages and tobacco absorb the 
major part of the workers’ wages, while 
home operation and improvement and the 
automobile are the second and third great- 
est expenses, declared panelists in the dis- 
cussion “What Happens to Workers’ Wages.” 
The illogical economy of the popular time- 
sales plan, particularly when a nest egg is 
retained earning low-interest bank rates, 
was enlarged upon. 

In “Factors Affecting Employment,” 
panelists discussed the necessity of enlight- 
enment in labor and management. Under 
criticism was the fiscal policy of the gov- 
and the use of President Ejisen- 
hower’s “psychological therapy” on _ the 
recession. Suggested solutions to increase 
productivity were investments in people in 
the form of education, and sustained unem- 
ployment compensation at the low point in 
the cycle. 

In our economic system, credit is with us 
at every turn was the theme of “Credit Buy- 
ing and Consumer Choices.” It has been 
discovered that future-income selling is 
easier and more profitable than present cash 


ernment 


selling. 

The caused some serious 
considerations of a tax cut, and in “The 
Role of Taxes in our Economy,” several 
reasons are given against such cuts. 

The genetic effect and the cancer-produc- 
ing effect were two of the major dangers 
presented in “Hazards of Radiation and 
Fall-out.”. The enormity of the atomic 
energy program was illustrated by the fact 
that the United States spends $2% billion on 
the Atomic Energy Commission. 


recession has 





DEFENSES OF NONUNION EMPLOYERS: A STUDY FROM 
COMPANY SOURCES—Continued from page 109 





meet the new challenge of government- 
protected organizing attempts. More specifi- 
cally, the study has shown that the repre- 
sentation election is the event management 
now guards against. Elections may be 
avoided in some instances with force, but 
all indications are that management antici- 
pates elections as contingencies to be ac- 
cepted. The new contest with unions at the 
ballot box causes management to practice 
ameliorative employment policies in a rivalry 
with unions that continues long after de- 
feated unions retire from plant gates. 

The new rivalry, with sources in federal 
labor relations policy, brings about unusual 
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modifications in management’s employment 
relations attitudes and conduct. These modifi- 
cations occur in the compensation practices 
of the nonunion plant and affect established 
social and authority relationships as well. 
The new defenses, with the election as their 
goal, represent a recognizable amalgamation 
of welfarism, Taylorism, and the teachings 
“human personnel 
schools. 


of the relations” and 
management The 
these firms indicates management has rather 
successfully shifted its defensive program 
to accommodate the new facts of the pre- 
sent industrial relations era. [The End] 
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Meetings of Labor Men 


University of Georgia—A seminar on 
labor law will be held on March 5, 6 and 
7 at the Center for Continuing Education on 
the campus of the University of Georgia. 
Sponsors for the seminar are the Georgia 
Jar Association’s Committee on Labor, Em- 
ployment and Social Security and the Insti- 
tute of Law and Government of the School 
of Law of the university. Seminar topics 
will be representation problems, unfair labor 
practices, and federal and state court injunc- 
tions. NLRB representatives will participate. 
Further information, including reservations, 
may be secured by writing to the Institute 
of Law and Government, School of Law, 
The University of Georgia, Athens, Georgia. 


New Jersey Conference on Workmen’s 
Compensation.—Supreme Court Justice John 
J. Francis will be the principal speaker at the 
Governor’s Conference on Workmen’s Com- 
pensation to be held in Newark on February 
25 and 26 at the Robert Treat Hotel. 


University of Notre Dame.—On February 
27 the Seventh Annual Union-Management 
Conference will be held at Notre Dame 
under the sponsorship of the Department of 
Economics in with the Law 
School, unions and management. Chairman 
is the Reverend Mark J. Fitzgerald, c. s. c. 
George E. Strong, General Counsel of the 
Federal Mediation and Conciliation Service, 
will speak on arbitration trends under economic 
stress. The morning panel will give atten- 
tion to some problems arising from economic 
afternoon panel will 


cooperation 


uncertainty, and the 
consider reactions to economic insecurity 
Total cost of the 
includes a luncheon. 
registration, 
Rela- 


Dame, 


during recession. con- 
which 
information or 
Dame Industrial 


Box 42, Notre 


ference is $9, 
For additional 
write to the Notre 
tions Committee, 


Indiana. 


Rank and File 


Illinois Institute of Technology.—‘New 
Ideas 1959” is the theme of the Industrial 
Management Engineering Conference to be 
held at the Illinois Institute of Technology 
campus in Chicago on February 5 and 6 
Each of the five options offered is designed 
to serve a specific need: Preparing Your 
Plant for the Future; What Can We Expect 
from People; Putting Out a Better Product; 
Solving Complex Industrial Problems; and 
Planning, Growth and New Products. Further 
information may be obtained from Depart- 
ment of Industrial Engineering, Illinois In- 
stitute of Technology, Technology Center, 
Chicago 16, Illinois. 


Commerce and Industry Association of 
New York, Inc.—A workshop on coordi- 
nating safety efforts, sponsored by the asso- 
ciation, will take February 10. 
Discussion leaders are Paul C. Lamb, safety 
administrator, Lever Brothers Company, 
and John Grimaldi, safety consultant, Gen 
eral Electric Company. Fee for this one-day 
session is $25, which includes lunch. 
vations should be made with the Workshop 
Secretary, Commerce and Industry Associa 
tion of New York, Inc., 99 Church Street, 
New York 7, New York. 


place on 


Reset 


Kansas Supervisory Development Pro- 
gram.—Two-day institutes sponsored by the 
University of Kansas Extension and the 
State Board for Vocational Education have 
been announced as follows: February 2-3, 
Effective Job Training Techniques; Feb 
ruary 5-6, Safety Training for Supervisors; 
March 2-3, Basic Principles of Supervision; 
March 5-6, Human Relations in Managing 
Men; April 6-7, Conducting Group Meetings 
—Conference Leadership; April 9-10, Effec 

J Training May 4-5, 
Human Relations in Managing Men; May 
7-8, Cost Reduction and Waste Prevention: 
sasic Principles of Supervision; 
Effective Job Training Tech 
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tive Job Techniques; 


June 1-2, 
and June 4-5, 





niques. The enrollment fee is $25. Write 
to N. Webster Rickhoff, Co-ordinator, Kansas 
Supervisory Development Program, 39th 
and Rainbow Boulevard, Kansas City, Kansas. 


American Friends Service Committee, 
Inc.—Speaking at a one-day conference for 
Chicago area trade unionists on labor’s role 
in international affairs will be William 
Davidon, Norman Thomas and Stewart 
Meacham. Theme: Labor and World War 
II11; date: February 14; place: International 
House, 1414 East 59th Street, Chicago 37, 
Illinois; registration fee: $2; sponsor: Amer- 
ican Friends Service Committee, 59 East 
Madison Street, Chicago 2, Illinois. 


Hear Ye! Hear Ye! Hear Ye! 


The Eighty-sixth Congress is now in ses- 
sion, and it is likely to take up where the 
last session left off with legislation in the 
labor-management field. The last Congress 
disappointed President Eisenhower by its 
failure to act upon his recommendations for 
labor legislation. The President said: 

“The McClellan Committee disclosures of 
corruption, racketeering, and abuse of trust 
and power in labor-management affairs have 
aroused America and amazed other peoples. 
They emphasize the need for improved local 
law enforcement and the enactment of effec- 
tive Federal legislation to protect the public 
interest and to insure the rights and economic 
freedoms of millions of American workers. 
Halfhearted measures will not do. I shall 
recommend prompt enactment of legisla- 
tion fe 

On January 28, Senator Barry M. Gold- 
water (Republican, Arizona) introduced the 
Administration bill. The time was too late 
for more details in this issue of the JouRNAL, 
but it can be stated that the bill implements 
the President’s Labor Message, delivered 
the same day. The text of the President's 
message follows: 

“To THE CONGRESS OF THE UNITED STATES: 

“In the State of the Union Message on 
January ninth, I reported again to the Con- 
gress on the need for enactment of effective 
federal legislation designed: 

“To safeguard workers’ funds in union 
treasuries against misuse of any kind what- 
soever. 

“To protect the rights and freedoms of 
individual union members, including the 
basic right to free and secret election of 
officers. 

“To advance true and responsible collec- 
tive bargaining. 
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“To protect the public and innocent third 
parties from unfair and coercive practices 
such as boycotting and blackmail picketing. 

“There is submitted herewith for the con- 
sideration of the Congress a 20-point program 
which will eliminate abuses demonstrated 
by the hearings of the McClellan Commit- 
tee, protect the public interest and insure 
the rights and economic freedoms of mil- 
lions of American workers. 


“Complete and effective labor-management 
legislation, not a piece-meal program, is 
essential to assure the American public that 
true, responsible collective bargaining can 
be carried on with full protection to the 
rights and freedoms of workers and with 
adequate guarantees of the public interest. 
These recommendations, when adopted, 
should do much to eliminate those abuses 
and improper practices which, I am firmly 
convinced, the American public expects and 
believes will be corrected through legislative 
action. Equally important, they will do so 
without imposing arbitrary restrictions or 
punitive measure on the legitimate activities 
of honest labor and management officials. 


“T recommend legislation— 

“1. To require all unions to file detailed 
with the Department of 
information to their 
members with respect to their financial 
operations. These reports would be 
to the public, including union members. 


annual reports 
Labor and furnish 


open 


“2. To require all unions to file with the 
Department of Labor, as public information, 
copies of their constitutions and bylaws and 
information as to their organization and 
procedures, which would be required to in- 
clude provisions, which are observed, meet- 
ing minimum standards for periodic secret 
ballot elections of officers, for the removal 
of officers, and for the imposition of super- 
visory control over the affairs of subordi- 
nate bodies. 

“3. To require all unions to keep ,proper 
records on the matters required to be re- 
ported, open to examination by Government 
representatives and to permit union mem- 
bers, subject to reasonable conditions and 
upon request, to see and examine these 
records. 

“4. To require unions, union officers and 
agents, and employers to report and keep 
proper records with respect to any pay- 
ments, transactions, or investments which 
create conflicts of interests or have as their 
objective the interference with the statutory 
rights of individual union members and 
employees. 
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“5. To require that union officers hold 
and administer union funds and property 
solely for the benefit of the union members 
and for furthering the purpose of the union 
and to make this duty enforceable in any 
court in a suit for an accounting by the 
union or by members. 

“6. To require that unions observe mini- 
mum standards for the conduct of the elec- 
tions of officers, including in addition to 
periodic elections, the right of members to 
vote in secret without restraint or coercion 
and upon due notice, uniform opportunity 
for all members to be candidates, procedures 
to ensure an accurate tabulation of votes, a 
ban upon the use of union or employer 
funds to promote candidacies for union 
office, and requiring constitutions and by- 
laws to contain detailed statements of elec- 
tion procedures and compliance with such 
procedures. 

“7. To require unions to observe mini- 


mum standards and to conform to the ap- 
propriate provisions of their constitutions 


and bylaws in exercising supervisory con- 
trol over the affairs of subordinate bodies; 
such control should be limited in purpose 
to correcting corruption, or the disregard of 
democratic procedures or other practices 
detrimental to the rights of the members in 
the subordinate body, and assuring the per- 
formance of duties as a bargaining repre- 
sentative. 

“8. To place the administration of this 
legislation in the Secretary of Labor and to 
provide him with appropriate and adequate 
authority to issue regulations, investigate, 
subpoena witnesses and records, bring court 
action to compel compliance and to correct 
violations, and institute administrative pro- 
cedures leading to decisions and orders, 
which would be subject to judicial review, 
necessary to effectuate the purposes of the 
legislation. 

“9. To prescribe criminal 
wilful violations of the act, for concealment 
required to be 


penalties for 


rece rds 
between employers and 


or destruction of 
kept, for bribery 
employee representatives, for improper pay- 
ments by employers or their representatives 
to employees or employee representatives, 
for embezzlement of union funds, and for 
false entries or destruction of union books 
and records. 

“10. 
present remedies under state or federal laws, 
to those provided under this 


To preserve for union members any 


in addition 
legislation. 

“11. To amend the secondary boycott pro- 
visions of the National Labor Relations Act 
so as to cover the direct coercion of em- 


Rank and File 


to cease doing 
union 


ployers to cease or 
business with other 
sures directed against secondary employers 
not otherwise subject to the Act; and in- 
ducements of individual employees to refuse 
to perform services with the object of 
forcing their employers to stop doing busi- 
ness with others; and to make that 
secondary activity is permitted against an 
employer performing “farmed-out struck 
work” and, under certain circumstances, 
against secondary employers 
work at a common construction 
the primary employer. 

“12. To make it illegal for a union, by 
picketing, to coerce an employer to recog 
nize it as the bargaining representative of 
his employees to 


agree 


persons; pres- 


clear 


“ 


engaged in 
site with 


his employees or accept 
or designate it as their representative where 
the employer has recognized in accordance 
with law another labor organization, or 
where a representation been 
conducted within the last preceding 12 
months, or where it cannot be demonstrated 


election has 


that there is a sufficient showing of interest 
on the part of the employees in being repre 
sented by the picketing union or where the 


continued for a reasonable 


desires of the 


picketing has 
period of time without the 
employees being determined by a represen 
tation election; and to provide speedy and 
effective enforcement measures 

“s..: To National 
Relations Board to decline to 
where the effect on commerce is relatively 


Labor 


cases 


authorize the 


take 


insubstantial and to permit the state courts 
with 


and agencies to act respect to these 


cases, 
“14. To eliminate the statutory prohibition 


presently bars certain strikers from 


in representation elections, althoug 


which 
voting 
their replacements are permitted to vote, 
voting eligibility of 
others, to the ad 


National Labor 


and instead to leave the 
strikers, as well as all 
ministrative discretion of the 
Relations Board. 

“15. To authorize the Board, under care 
fully considered specific conditions, to certify 

1 a 
trades unions as 


building and construction 


bargaining representatives without an election 


“16. In order to 
processes ol election procedures, to permit 


speed up the orderly 


the board under proper safeguards to con 
duct representation elections without hold 
substantial 


ing a prior hearing where no 


objection to an election is made 
er, 


communist affidavit by extending it to em 


To equalize the onus of the non 


ployers, as well as unions, wishing to us« 


the processes of the Act. 
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“18. To make clear that parties to a valid 
collective bargaining agreement need not 
negotiate during the life of the agreement 
unless they have provided for, or agree to, 
the reopening of the agreement. 

“19. To authorize the designation by the 
President of an acting General Counsel of 
the Board when vacancies occur in that 
office. 

“20. To require that the Board be bi- 
partisan ‘in composition by providing that 
not more than three members of the Board 
may be of the same political party. 

“T urge that Congress give prompt and 
favorable consideration to this program. Its 
enactment, in my opinion, would contribute 
greatly to the protection of the public inter- 
est and the basic rights of individual work- 
ing men and women.” 


How Labor Views New Congress 


Labor looks on 1959 as a year of opportu- 
nity. According to The Typographical Jour- 
nal: “Never since the great days of the 
New Deal under Franklin Roosevelt has the 
labor-liberal viewpoint been represented so 
powerfully as it will be in the new 86th 
Congress.” 

Many of the new and re-elected Members 
of Congress received labor support. Of 30 
Senatorial candidates who were endorsed by 
state COPE’s, 23 were elected and only 
seven defeated. Of 293 House candidates 
supported by COPE’s, 182 were elected and 
111 were defeated. Thus, with the per- 
centages highly in its favor, labor is pushing 
a program of hardy perennials liberally 
sprinkled with specifics. For instance, there 
is the complete overhaul of Taft-Hartley, 
but at this session labor will devote special 
attention to Section 14(b). This is the sec- 
tion which permits the states to pinprick 
Labor’s thick hide with right-to-work laws. 
Another specific is Section 9(c)(3), which 
deprives economic strikers of the right to 
vote in representation elections. 

The AFL-CIO will support a new Ken- 
nedy bill, but it does not want the amend- 
ments which were written into the old 
Kennedy-Ives bill on the floor of the Senate 
in the last session of Congress. The AFL- 
CIO wants to extend the minimum wage 
law and increase the present rate to $1.25 an 
hour. Other legislation favored by labor 
includes improvements in the Walsh-Healey 
and Davis-Bacon laws regarding public con- 
tracts; greater benefits in the unemployment 
compensation system; increased retirement 
and unemployment compensation for the 
railroad workers; a tax cut for low-income 
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and middle-income families; civil rights 
legislation; federal aid for education and 
housing; liberalization of immigration laws; 
turther development of TVA; and expan- 
sion of the atomic energy program in peace- 
time uses. 


How Management Views 
Labor Legislation 


On the other side of the fence, however, 
management spokesmen are asking that 
Congress guard against a bill containing 
new provisions and, at the same _ time, 
amendments to the Taft-Hartley Act. If 
Taft-Hartley is to be amended, amendment 
should be considered separately, not in con- 
junction with the passage of other labor 
legislation. 


New Kennedy Billi 


Senator John F. Kennedy (Democrat, 
Massachusetts) has introduced his new bill 
—S. 505—a revised version of the measure 
which passed the Senate last year by a vote 
of 88 to one. Senator Kennedy says that 


last year’s bill was supported by every mem- 
ber of this year’s Senate who was a member 


a year ago, regardless of party. 

He notes that this bill is “stronger and 
clearer than the 1958 version.” The Ken- 
nedy-Ives bill of 1958, even after it passed 
the Senate, aroused fears of businessmen 
by “misinterpretation of isolated sections.” 
To allay such fears and prevent further 
distortion, Senator Kennedy says that S. 505 
—on which hearings began on January 28— 
“makes it clear that the employer reporting 
section cannot possibly interfere with nor- 
mal personnel relations or communications, 
and that the section on bribes by employers 
cannot possibly include wage or other nor- 
mal payments. At the same time, the bill 
has been strengthened and tightened in 
other respects—including, for example, the 
judicial remedies here made available to a 
rank-and-file member to recover misappro- 
priated dues when his union will not sue; 
the wider applicability of the provision for 
union democracy and secret election of offi- 
cers; and the increased reporting of im- 
proper payments to a union or its officers 
by an employer. 

This new bill is a labor-management re- 
form bill, dealing with the problems of 
racketeering. It is not a bill on industrial 
relations, dealing with the problems of col- 
lective bargaining and economic power. There 
are amendments to the Taft-Hartley Act 
which are necessary to curb racketeering or 
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to facilitate the NLRB’s action in this area, 
just as there were in the bill last year. 
There are other amendments, such as those 
dealing with economic strikers and with the 
building trades. 


Senator Kennedy says: 

“IT hope, therefore, that this bill will not 
again be criticized by either labor or man- 
agement for what it fails to do by way of 
Taft-Hartley amendments and new collec- 
tive-bargaining rules. Let us first consider 
labor-management reform. Let us first stop 
racketeering without becoming bogged down 
in the heated and complex issues raised by 
the entire Taft-Hartley Act. Then let us 
consider revising that law ... by convening a 
panel of labor-law experts who can give our 
committee a fresh but experienced and well- 
balanced examination of these issues, outline 
the alternatives and isolate the areas of 
agreement and disagreement. I shall have 
more to say on this procedure at a later 
date. 

“If this Congress, in its consideration of 
anticorruption legislation, becomes bogged 
down in controversies over 
broad and controversial Taft-Hartley revi- 
in technical and emotional issues such 


acrimonious 


sions, 
as boycotts, picketing, and the section 14(b) 
provisions enabling State right-to-work laws, 
all of which must be considered this year— 
if our immediate problem of antiracketeer- 
ing, on which there is already wide agree- 
becomes tied to these other issues 
before the McClellan committee has made 
its second report and before our panel of 
experts has reported—then we can only de- 
vital measure already 
Broad 
been 


ment, 


lay and defeat a 
thoroughly considered and debated. 

Taft-Hartley which have 
neglected too long, and including such items 
as boycotts, picketing, and State right to 
work, should definitely be considered by the 
assure the 


revisions, 


Congress this year—and I can 
Senate that a labor bill will be re- 
ported to the floor this year, with the recom- 
mendations of the McClellan committee, the 
Labor Committee, and our panel of experts. 
Then all and all 
amendments considered, with the best in- 
formation available, and without endangering 


second 


issues can be debated 


the passage of a strong antirackets measure. 
“Let us avoid controversies 
now—and let us also avoid, in considering 


unnecessary 


this measure, unnecessary partisan politics 
or uninformed or deliberate distortions, or 
otherwise it should be clear from last year’s 
record, no antirackets bill at a!l will pass. 
The gangsters and hoodlums will continue 


Rank and File 


to prey upon union members and the public 
And this Congress will be responsible. 

“Failure to pass effective reform legisla- 
tion at this session may please the Hoffas, 
the Dios, and their ilk. It may please those 
on the other side who are chiefly interested 
in keeping a whipping boy alive. But it can 
only harm our Nation. 

“This is a strong, effective reform bill 
It carries out all of the previously unfulfilled 
recommendations of the McClellan com 
mittee. It is aimed at ending the abuses 
revealed before that committee; and adds 
other legislative curbs on racketeering as 
well. It is based upon the bill drafted last 


year by two members of the McClellan com 


mittee, with the strong support of the dis 
tinguished chairman of that committee himself 
It is broader and stronger than any alterna 
tive proposal in this area. It is a bill de- 
signed to permit responsible unionism t 
operate without being undermined by eithet 
racketeering tactics or bureaucratic controls 
It is designed to strike a balance between 
the dangers of too much and too little legis- 
lation in this field. 
“I realize that it is always possible to 
find fault in any bill—to point out omissions 
read in other meanings—or to call 
indefinitely for further amendments. This is 
particularly true in the controversial field ot 
precisely why no major 


—to 


labor—which is 
labor legislation has been passed in the last 
decade. The extremists on both 
always displeased—the technical experts will 


sides are 


always disagree.” 


Here are the key provisions of the new 


bill: 


(1) Comprehensive, 
members, press, and public and law-enforce 


detailed disclosure to 


ment agencies of union financial data 


1 


(2) Full reports by union officers on any 


personal conflict-of-interest transactions 


(3) Criminal sanctions for embezzlement 
of union funds, false reporting, 
on books, failure to report, or destruction o 
union books. 


false entries 


(4) Suits by union members for recovery 
of funds embezzled or misappropriated by 
union officers. 

(5) Prohibition of loans by employers or 
unions to union officers 

(6) Secret ballot for the election of all 
union officers or of the convention delegates 
who select them 

(7) Due notice ot all union elections, and 
real opportunity to nominate opposing can 


didates. 
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(8) Requirement that union officers be 
elected by secret ballot every four years, 
by international unions; and every three 
years, by local unions. 

(9) Prohibition on the use of union funds 
to support candidacy of any union officer. 

(10) Prohibition of service as union offi- 
cers of persons convicted of serious crimes. 

(11) Power to Secretary of Labor to in- 
stitute court action to set aside improper 
elections, and conduct new elections. 

(12) Strict standards for the imposition 
of trusteeships and a limit of 18 months on 
their duration. 

(13) Mandatory annual report to Secre- 
tary and union members on every trustee- 
ship, the reasons for its establishment, 
continuance, and operation. 

(14) Prohibition on counting 
delegates of trustee bodies unless delegates 
elected by secret ballot, and on transfer of 
funds from trusteed local union to interna- 
tional except normal dues and assessments. 

(15) Power to Secretary of Labor to 
begin a court proceeding to break improper 
trusteeships. 

(16) Prohibition of picketing for extor- 
tion or to secure payoff from employer. 

(17) Prohibition of solicitation or pay- 
ment of fictitious fees for unloading cargo 
from interstate carriers. 

(18) Public financial reports of the opera- 
tions of Shefferman-type middlemen; and a 
prohibition of channeling bribes and im- 
proper influence through such middlemen. 

(19) Elimination of the “no-man’s land” 
problem which prevented NLRB action on 
local labor racketeering by directing the 
NLRB to exercise its full jurisdiction under 
the Taft-Hartley Act. 

“This is, in short, a strong bill,” Senator 
Kennedy told the Senate when he intro- 
duced the measure, “a bipartisan measure 

that does the job which needs to be 
done without bogging down the Congress 
with unrelated controversies. Without doubt, 
the future course of our action in this area 
will be plagued with the usual emotional 
arguments, political perils, and powerful 
pressures which always surround this sub- 
ject. But I am confident that our committee 
will have an effective bill before the Senate 
early this year; I am confident that the 
Senate will consider and pass such a meas- 
ure in the same constructive spirit with 
which it passed the Kennedy-Ives bill by a 
vote of 88 to 1 last year; and I am equally 
confident that such a measure will pass the 
Congress and become law in 1959.” 
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National Lottery Idea 


The idea of operating a national lottery, 
proceeds of which would go into the Treas- 


ury, is an intriguing one which recurs 
periodically in the minds of those who de- 
vote some attention to the mountain-sized 
revenue needed by the federal government. 

Perhaps the national-lottery-for-tax-reve- 
nue idea is prompted by losing or winning at a 
Nevada roulette wheel or at Arlington Park 
or from the bill just introduced in Congress 
by Congressman Paul A. Fino (New York). 
The idea was analyzed in the August-Sep- 
tember, 1958 issue of Challenge, a very inter- 
esting magazine published by the Institute 
of Economic Affairs, New York University. 
The idea had also been discussed, some ten 
years ago, in the March, 1948 issue and 
again in the February, 1956 issue of our 
sister publication, TAXEs. 

Using a lottery to raise money for public 
purposes stems from the practice of early 
kings and dukes who, being short of cash, 
staged lotteries for at least quasi-public pur- 
poses. But in times more recent than when 
knighthood was in flower, the lottery has 
served the public weal. Many of the states 
of Mexico, within the last 20 years, have 
operated public lotteries. Just before World 
War II, France permitted lotteries for rais- 
ing funds for certain of the municipal gov- 
ernments. At about the same time, several 
lotteries were in operation in Germany. The 
German Government took its cut by taxing 
the tickets at 20 per cent and then cutting 
itself in on the prize money, again for 20 
per cent. 

Lotteries have been used at various times 
in this country, too. Nearly all the colonies, 
before the Revolution, permitted their oper- 
ation. The lottery was still in use in Loui- 
siana as late as 1890, but this one ran into 
trouble and crooked betting commissioners; 
so ended lotteries by governments in the 
United States. 

A national-lottery-for-tax-revenue would, 
like prohibition, become another American 
paradox. We are a nation with strictest 
gambling laws and we would become a nation 
of greatest gamblers. 

A national-lottery-for-tax-revenue holds a 
terrific potential—sublime as well as ridicu- 
lous. The federal government, besides tak- 
ing the bulk of the revenue—that is, all but 
the prizes—will impose a tax upon the winner, 
thus taking a portion of the prize back. 
Those who become plungers in lottery tickets 
might lay themselves open to the tax on 
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the occupation of gambler, and then there 
would be no reason to repeal the present 
tax on gambling transactions. 

As far as sales promotion goes, the fed- 
eral government already has a mailing list 
of 60 million taxpayers to whom they could 
mail lottery tickets. The hope of winning 
back all that has been withheld from the 
paycheck is a terrific temptation. Even 
those taxpayers who lose in the Tax Court 
might be inclined to insure against such loss 
by buying a dozen lottery tickets. 

Tax avoidance is possible. Do as the 
Chellius family did. (CCH Dec. 22,860(M), 
17 TCM 121.) They bought an Irish sweep- 
stakes ticket in the name of the family, 
thereby reducing the total tax on ‘their win- 
nings. 

This all sounds ridiculous and, of course, 
it is meant to be, but at the same time there 
are many who have given serious considera- 
tion to the lottery idea only to find that 
regional morality is a stumbling block. 

Gambling is immoral and illegal only 
when and where it is prohibited, with the 
result that gambling is approved as moral 
and legal or disapproved as irreligious and 
illegal depending upon the attitudes of church 
and law of a given time and place. There 
are antigambling laws in all the states, yet 
26 states permit betting at race tracks. 
Massachusetts and certain other states with 
more or fewer restrictions permit gambling 
games to be licensed for charitable, religious, 
fraternal or educational purposes. 

The federal government collects a sizable 
revenue from gambling devices such as 
playing cards, bowling alleys, pool tables 
and coin-operated devices and from the 
occupation of gambling. Why not go whole 
hog? The prohibition problem was solved 
by permitting the legal manufacture and 
sale of alcoholic beverages and by applying 
a tax at a high rate as a regulatory meas- 
ure. Why not legalize all gambling and 
then impose a tax to keep it regulated? 

Those opposed to the idea, besides using 
the argument based on morals, point out 
that a national lottery, regardless of where 
the money goes, might siphon funds which 


would otherwise go into investments and 
savings and, in the long run, might be 
detrimental to our economy. 

The increase in federal taxes and the 


increase in their complexity created a new 
profession—that of tax man, A _ national 
lottery might create another profession— 
that of lottery ticket seller—and thus re- 
lieve unemployment. Well, it’s just an idea! 
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Kohler Employee Wins Round 
with Internal Revenue Commissioner 
over Strike Benefits 


Allen Kaiser was taxed $359 on wages he 
received from the Kohler Company. Then 
came the strike, and the union paid $565 to 
Kaiser as strike benefits; the Commissioner 
of Internal Revenue wanted to collect $108 
tax on this amount. This was a test case. 
In the federal district court, the jury de- 
cided in favor of Kaiser, but the judge 
overruled its verdict and decided in favor 
of the government. The case was appealed 
to the circuit court in Chicago, and that 
court has decided that the strike benefits 
received by Allen Kaiser were in the same 
category as public assistance benefits so it 
has ruled in favor of Kaiser. The question 
of whether or not strike benefits are tax- 
able when paid to a member of a union is 
not the issue in this case, but here’s what 
the court said: 

“The basic condition for receiving strike 
actual present 
$y questionnaire, it 
food, 


assistance was the need of 
the individual worker. 
determined whether he 
clothing and shelter. Such assistance 
matter of right like unemployment 
When plaintiff received his 
nor promised 


was needed 


was 
not a 
compensation. 
neither gave 
He was not required 


assistance, he 
anything in return. 
to render any service to the Union. 

“The learned trial judge apparently as- 
sumed that strike benefits constitute taxable 
income unless they are excepted as gifts 
He relied on the broad scope of the defini- 
tion in Sec. 6l(a) of the Internal Revenue 
Code of 1954 that ‘gross income means all 
income from whatever derived.’ 
However, the Commissioner 
that the 
not include all 


source 
long ac- 

taxable 
even 


has 
knowledged concept of 


income does receipts 
though such receipts were not specifically 
excepted from taxable income by statute 
The Commissioner ruled that income 
did not include damages for alienation of 
affections, damages for breach of promise to 
award under a wrongful death 
payment to prisoners tor 
Despite the 


has 


marry, an 
statute, and 
mistreatment by their captors. 
absence of express statutory authority, the 


War 


Commissioner has refused to subject to in- 
come tax the receipt of retirement benefits 
paid under the Federal Old Age and Sur- 
vivors Insurance System, unemployment 
compensation benefits paid by a State, and 
public assistance relief payments. 

“Public 


ruled not 


benefits which have 


taxable also provide 
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an analogy to strike benefits. Both provide 
relief to the indigent. Strike benefits are 
intended to prevent want as are public 
assistance benefits. 

“Tn 1952, the Commissioner ruled that 
receipt of food and medical supplies and 
other forms of subsistence from the Amer- 
ican Red Cross by a disaster victim did not 
represent taxable income. About a year 
later, the Commissioner ruled that rehabilita- 
tion payments made to victims of a tornado 
disaster from a special fund set up by a 
large employer in the area for the benefit 
of his employees and their families . . 
[were not taxable]. The Commissioner em- 
phasized that the contributions were meas- 
ured solely by need. 

“We hold ‘that the strike benefits re- 
ceived by plaintiff under the facts of this 
case are not taxable income. The question 
as to whether such benefits received under 
other circumstances might constitute taxable 
income is, of course, not presented on this 
record. [Italics supplied. ] 

“In any event, the strike benefits received 
by plaintiff [Kaiser] were gifts 
There is substantial evidence in this record 
to sustain the finding of the jury. 

“The trial court adequately submitted the 
question of gift to the jury. Excerpts from 
the court’s instructions are as follows: 
“Compensation for refraining from labor 


is taxable income .. .’; 


ied | 
to pay for services, 
” 


income’ ”’; 


the Union 
are 


intention of 
these payments 


was the 


“*Tf these payments were made by the 
Union because of any obligation, either 
legal or moral then the payments 
were not gifts and you should answer the 
question “no”’”; 

“Tf the payments were made as com- 
pensation for services, even though the 
Union did not consciously have that in- 
tent, they constitute income and not gifts.’” 

“After listening to and considering these 
instructions, the jury found that the strike 
benefits received by plaintiff were gifts. 

“In overruling and setting aside the verdict 
of the jury, the trial court was of the view 
that the strike benefits were made available 
to plaintiff pursuant to a moral obligation 
of the International Union to its members. 
However, the Union surely did not owe 
an obligation to plaintiff. He was not a 
member of the Union for four and a half 
months after the strike began, and yet he 
received strike benefits, Furthermore, there 
was testimony which the jury was entitled 
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to believe that it was discretionary with the 
Union whether any strike benefits were to 
be distributed. 

“The second basis for the District Court’s 
decision was that the Union exacted con- 
tinued participation by plaintiff in the strike 
in return for receiving strike benefits. In 
other words, the Union, by giving plaintiff 
strike benefits valued at about $17 per week, 
for a period of eight months, has exacted 
from plaintiff his continued participation in 
the strike and abstaining from work which 
previously netted him $166 a week. 

“The answer to this contention is that if 
plaintiff, while remaining on strike at Kohler, 
had found temporary employment elsewhere, 
his strike benefits would have ceased. The 
same would have been true if members of 
his family had found employment, because 
the basic condition of receiving benefits was 
the present need of the plaintiff. 

“It seems clear that the strike benefits 
which were paid plaintiff were completely 
unrelated to his former earnings. The factor 
determining the amount of benefits paid to 
him was his personal need, his marital status 
and the number of dependents. The bene- 
fits were given because he and his family 
were in need after he ceased working. Such 
payments were consistent only with charity. 
We hold they were gifts and were not 
taxable. 34 

Judge Knoch disagreed with the majority, 
and he said why: 

“As indicated in the opinion of Chief 
Judge Duffy, the sole question here presented 
is whether strike benefits received from a 
union by a striking worker taxable 
income to him. 

“Chief Judge Duffy concludes 
benefits received are nontaxable gifts. 
careful consideration of the case, I 
fully find myself unabie to agree. 


are 


that the 
After 
regret- 


“Tt is true that the plaintiff, a non-mem- 
ber of the Union, was given strike benefits 
only after he had shown himself to be in 
need of food, clothing and shelter. The 
amount of aid given was based, not on his 
former earnings, but on his personal need, 
marital status and number of dependents. 
Such benefits would not have been given, 
or would have terminated, regardless of his 
continued participation in the strike, had 
his need ceased to exist through receipt of 
income from any other source by him or a 
member of his family. 


“However, his need was a_ secondary 
qualification to which consideration was 
given only after he had met the primary 
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qualification: participation in the strike. Had 
he not met that primary qualification, he 
would have received no benefits. Had he 
ceased to meet that primary qualification, 
his benefits would have terminated not- 
withstanding the extent of his personal 
need, or whether he was a member of the 
Union or not. The fact that these benefits 
were paid to members and non-members 
alike emphasizes the real reason for pay- 
ment, namely, either class must be in neces- 
sitous circumstances, but, above all, must be 
on strike. 

“The District Court clearly indicated that 
the case was allowed to go to the jury only 
to present a full record on appeal. 

“Determination of the character of the 
strike benefits presented a question of law. 
All the facts, including the Union’s motiva- 
tion and intent, were fully disclosed by 
stipulation of facts and uncontroverted 
testimony. 

“The Union did require consideration for 
the strike benefits bestowed on plaintiff. It 
was stipulated by the parties: 
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“Now, what's this | hear about 
you punching the time clock ?” 
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“*The International Union grants strike 
benefits to non-members of the Union, who 
participate in a strike, if they do not have 
sufficient income to purchase food or to 
meet an emergency situation. The Union 
treats such non-members on the same basis 
as members of the Union, but non-members 
as well as members must be strikers before 
they may receive assistance from the Union.’ 

“The Court instructed the jury that com- 
pensation for refraining from labor is tax- 
able income. The majority opinion holds 
that this was a question to be resolved by 
the jury. In the light of the stipulated facts 
it is my opinion that there was a question 
of law only, and that no factual issue re- 
mained to be presented to the jury. 


“T would affirm the District Judge’s rul- 
ing that ‘“viewing the evidence and all 
reasonable inferences that drawn 
therefrom in the light most 
plaintiff” (citing cases) as a matter of law 
the strike constituted taxable in- 
come and not a gift’. ."—Allen Kaiser v 
U. S., 59-1 { 9146 


may be 
favorable to 


benefits 


USTC 


‘ 
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Employees Cannot Be Arbitrarily 
Assigned to Newly Created Shifts 


In a recent arbitration award, Burton B. 
Turkus, of New York, decided that while a 
brewing company had the right to create 
new shifts within the workweek, seniority 
rights established by contract could not be 
disregarded in the assignment of the em- 
ployees to the shifts. 

The company’s position held that in order 
to produce at maximum efficiency, it had the 
right to establish and assign its employees 
to certain shifts. It maintained that there 
was no limitation in the agreement to pro- 
hibit it from so doing and that, since such 
shifts had been established in the past with- 
out complaint from the union, its right to 
reschedule shifts and man them was already 
recognized by the union. 

The company further contended that since 
it could not in any way determine in advance 
whether the new shift would be desirable 
to any particular employee, the “seniority 
or employees’ selection” could have no effect 
on the company’s scheduling. The company 
recognized the employee’s right to select the 
shift he desired and be transferred to it on 
the basis of seniority, provided there is a 
competent replacement available for him on 
the shift on which he was assigned. The 
company argued that in this case it had 
determined in advance that no competent 
replacements were available. 

Finally, the company argued that those 
employees on the more favorable Monday- 
through-Friday workweek could not be con- 
sidered on the same seniority list as those 
employees on the ‘Tuesday-through-Saturday 
workweek for the purpose of shift schedul- 
ing. Therefore, the company’s assignment 
of shifts within the workweek did not violate 
the seniority provisions of the collective 
bargaining agreement. 
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The union recognized the unlimited right 
of the company to establish shifts during 
the workweek so long as the overtime provi- 
sions of the collective bargaining agreement 
were not violated. However, the union con- 
tended that the company had violated both 
“the letter and the spirit of the agreement 
between the parties” by arbitrarily assigning 
men to the shifts. It was submitted that 
the company was obligated to make assign- 
ments on the basis of seniority and that the 
least desirable shifts should have been as- 
signed ito those men with least seniority. 
The union argued that a single seniority list, 
including within it all men regardless of 
their workweek assignments, was required 
by the contract. It was the position of the 
union that senior employees should have the 
right to select the shift which they preferred 
and that the less desirable night shifts 
should be assigned to the men with least 
seniority, in spite of the fact that such as- 
signment would prevent the company from 
working out the schedule it had outlined 
and would cause the of men on the 
Tuesday-through-Saturday workweek, where 
the company was already short of men. 


loss 


Mr. Turkus, the arbitrator, decided that 
by contract the company had agreed with 
the union that “the man’s seniority and 
availability of a competent replacement” 
were the principles that would govern the 
assignment of employees to shifts. He found 
that it was “evident that seniority for the 
purposes of this agreement includes all of 
the employees within the classification re- 
gardless of the shift to which they are ulti- 
mately assigned or their scheduled work 
week.” As a result of his findings, the fol- 
lowing award was made: 

“1. The Company may establish the num- 
ber of shifts that it requires and set the 
starting time for such shifts in accordance 


with the provisions of . . . [the contract]. 
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“2. All new shifts or vacancies in existing 
shifts shall be posted to permit the em- 
ployees to bid for such assignment on the 
basis of seniority. 

“3. If an inadequate number of men bid 
for either the vacancy or vacancies the Com- 
pany shall permit the men whose shift as- 
signment is to be terminated to bid on all 
of the other established shifts and to select 
shifts on the basis of seniority. 

“4. The least senior men then left unas- 
signed shall be assigned to the vacancy or 
to the newly established shifts. 


“5. The bidding and determination with 
regard to seniority shall be from the single 
seniority list currently maintained by the 
employer in accordance with the provisions 
of the agreement and without regard to the 
assignment to either the Monday-to-Friday 
or Tuesday-to-Saturday work week. 


“6. It is incumbent upon the Company 
since the right to institute shift changes is 
vested in it, to makg such changes consistent 
not only with its needs for maximum ef- 
ficiency but consistent with the principles 
laid down in this award.” 


Arbitration Clause No Bar to Suit 
for Violation of ‘‘No Strike’’ Clause 


A clause in a union contract calling for 
arbitration of disagreements as to the inter- 
pretation, application or performance of the 
contract did not bar a company’s suit against 
a union for an alleged violation of the “no 
strike” provisions of the contract. It was 
pointed out that a direct violation of the 
agreement was not a “difference or disagree- 
ment” which could be arbitrated but that an 
employer in such a case must go to a court for 
damages.—Philadelphia Transportation Com- 
pany v. Transport Workers Union, 36 Lapor 
Cases § 65,192 (Pa. Ct. Com. Pleas). 


Court Refusal to Interfere 
with Arbitration Award 


An employer’s motion to vacate, modify 
or correct an arbitration award holding a 
newly established incentive rate invalid was 
denied where the employer failed to estab- 
lish any improper conduct by the arbitrators. 
The arbitrators were within their authority 
in finding that the establishment of the new 
rate violated a union contract provision pro- 
hibiting the employer from utilizing time 
study procedures so as to take unfair ad- 
vantage of an employee’s increased efficiency 


Arbitration 








or of minor production changes.—Remuington 
Rand v. Local Lodge 826, Machinists, 36 LABor 
Cases J 65,106 (N. Y. S. Ct.). 


Delivery of Wrong Contract 
to Arbitrator Ground 
for Vacating Award 


An arbitration award was vacated and a 
rehearing before the same arbitrator was 
directed where a union contract different 
from that actually existing between the parties 
was mistakenly delivered to the arbitrator. 
Since the difference between the contracts 
might well have affected the arbitrator’s 
award, the mistake constituted statutory 
grounds for vacating the award.—/Luivingston 
v. Banff, Ltd., 36 Lasor Cases 9 65,108 (N.Y 
a5. 


Dispute Arising After Expiration 
of Contract Arbitrable 


Jecause a union contract contained a 
clause continuing in effect the terms of the 
contract during the period of negotiations 
for renewal or for a new agreement, an em- 
ployer could not prevent confirmation of an 
arbitration award involving a dispute which 
arose after the expiration date of the con- 
tract. A determination by the arbitrator as 
to the effect a strike by the union had on 
the employer’s obligation to arbitrate was 
also proper under the broad terms of the 
arbitration clause. The proceedings of the 
arbitrator were also not invalid by 
reason of the employer’s nonattendance at 


made 


the hearing, since the employer was given 
due notice of the hearing.—Tecamsters, Local 
677 v. Trudon & Platt Motor Lines, 36 LABor 
Cases 9 65,104 (Conn. S. Ct. of Errors). 


Contracting Out Work 
Inherent Management Right 


A union of maintenance employees had 
tried during successive contract negotiations 
to incorporate in its contract with an em- 
ployer restrictions on management’s right to 
contract out work, but had been unable to 
do so. Consequently, it could not compel 
arbitration under the Taft-Hartley Act of 
its grievance in protest of the contracting 
out of work on the basis of a contract phrase 
arbitration “should any _ local 
Other provisions 


calling for 
trouble of any kind arise.” 
of the agreement provided for retention by 
the employer of normal management pre- 
this includes the inherent right 
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rogatives; 











Microfilms 


of 


Prior Volumes of 
LABOR LAW JOURNAL 


Available to 
Regular Subscribers Only 


Address inquiries to 
UNIVERSITY MICROFILMS 
313 North First Street 
Ann Arbor, Michigan 














to contract out work.—Steelworkers v. War- 
rior & Gulf Navigation Company, 36 LaABor 
Cases § 65,125 (DC Ala). 


Failure to Reach Company's Sales 
Expectancy Justifies Discharge 
of Insurance Agent 


A board of arbitration operating under 
the administration and rules of the American 
Arbitration Association in Tampa, Florida, 
found that an insurance company acted 
within the “reasonable exercise of managerial 
discretion” when it discharged an insurance 
agent whose production in sales remained 
lowest in his area “after sufficient assistance 
had been given him to improve.” 

The union sought reinstatement of the 
agent with full back pay on the grounds that 
the uischarge “was not within the reasonable 
exercise of managerial discretion, and was 
arbitrary and was an abuse of discretion.” 
The union claimed that the company relied 
upon the nonexistent practice of discharge 
for falling short on production of new busi- 
ness and therefore obviously not effective 
prior to this case. The union further argued 
that the parties had indicated that “the 
standard for judging an agent’s performance 
is an individual agent’s best effort. That 
standard has been satisfied here.” 

The company justified the discharge by 
showing that the agent was adequately trained 
prior to his being given responsibility for 
his area and that subsequent to his failure 
to contribute his “fair share” to the produc- 
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tion progress in his respective district he 
was given continued counselling by local 
management. Despite this, during his 26- 
month employment period, his contribution 
to the district’s progress remained consider- 
ably lower than the average. 


The company contended that although it 
does not have specific production quotas, it 
does require its agents to contribute their 
fair share. If the agent does not, he is 
placed on probation and is notified that un- 
less he approximates the district average for 
a determined period of time he will be dis- 
charged. The company asserted that this 
practice has been effective and has been known 
to the union long prior to this grievance. 


The arbitration board—consisting of Har- 
old T. Dworet, impartial chairman, Donald 
Geiger, company arbitrator, and Alfred Wood, 
union arbitrator—found that the practice of 
discharging agents for poor production was 
established by fact. The board considered 
the collective bargaining agreement, and 
decided that the “employer has and retains 
all rights of management not specifically 
abridged, delegated or modified by the agree- 
ment which is broad in scope. The employer 
has the right to hire its employees and dis- 
charge them for justifiable cause. There are 
many things other than those contained in 
an agreement that are not included because 
they are understood and accepted by the 
parties as reasonable. The agreement be- 
tween the parties does not have a clause 
that allows management to discharge a man 
for dishonesty or misconduct but such is 
understood and does not need to be written, 
agreed upon and into agreement. 
Likewise, an employer may discharge an 
agent whose production in sales remains the 
lowest after sufficient assistance has been 
given him to improve. Such action by the 
employer is not in violation of the agreement.” 


signed 


The board further stated that “common 
sense and reason cannot be ignored because 
an agreement does not provide specifically 
for something that should be understood. . . 
The contention of the union that if a man 
does his best, that is all that is expected of 
him cannot be accepted without considering 
the result of such effort. Management 
has the right to expect production from all 
at a reasonable rate.” 


The board concluded that since the agent 
was given the same training as other men, was 
patiently and considerably assisted, and was 
given adequate notice of probation, yet failed 
to meet the company’s expectancy, manage- 
ment was justified in discharging him. 
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Unions and Politics —In the “Labor Relations” section at 
page 72, we report on the Georgia case in which a union ts 
castigated for using dues and assessments on political ex- 
penditures. Ever since the last election, this issue has become 
a timely topic of conversation among labor men, and this MAIL TODAY 
Georgia decision adds fuel to the fire. We have an article for 
scheduled which discusses the Swiss system of union security. Brand-New Guidance on 
It is rather interesting to learn that the problem of unions in Corporation Law and 
politics—and even the larger one of unions’ being identified Business Controls! 
with certain political ideologies—has already been met in ) 

Switzerland and, to a certain extent, solved—solved, that is, 
to the apparent satisfaction of the Swiss. 
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Future Legislation—In the “Rank and File” department, 
we discuss the introduction of the President’s legislative 
program and the introduction by Senator Kennedy of his bill. 
But, now, it’s time for a more sober reflection of the role of 
legislation in internal union affairs. While an article by 
Clyde W. Summers is not a discussion of these two pieces of 
legislation, it is a discussion of the larger problem—a warn- 
ing against shotgun legislation. The author suggests that it 
might be a good idea to enact the Code of Ethical Practices 
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Secondary Boycott Changes.—It has been said that loop- 
holes in the secondary boycott provisions are so large that a 
truck can be driven through them. If amendment of the 
Taft-Hartley law is contemplated at this session of Congress 
and there are indications that it will certainly be attempted 
then we should look at these loopholes and draft legislation 
to close them. A scheduled article invites the reader to take a 
long, hard look at these complicated sections of the law and 
how they have been interpreted by the courts and the Board. 
The article points out that all loopholes do not necessarily 
arise because of faulty legislation. Some exist because of 
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